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UTOMOBILE accident prevention 
can be the most productive during 
the period when automobile acci- 

dents are most serious. That period is the 
Jast half of the year, and especially the last 
four months. 

Drivers 


exercise extraordinary care to avoid death 


and pedestrians will have to 
or injury in automobile accidents from now 
to the end of the year. Experience shows 
that the casualty record of the last four 
months is 40 per cent worse than the first 
four months, and 20 per cent worse than the 


second four mont hs. 


Unless conditions show a decided im- 
provement, around 15,000 persons will be 
killed in automobile accidents from Sep- 
tember to December inclusive. 

Every person needs to remember to drive 


That 


thing which every person can easily do to 


and walk carefully. is the essential 


help reduce accidents. 
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MEETING A PROFESSIONAL NEED 


e When a service for lawyers has lived and 
grown for forty-three years, and its use so 
steadily spread that today it is looked on by 
If an attorney has all papers ready for in- a large part of the profession as a necessity, 


sorporation of a company, or for its qualifica- ce = ~ 
ou as a foreign corporation, mo matter in you may know that that service is meeting an 
what state or territory of the United States, . A 

wT whet proviace of Canada, we will tale economic and professional need — and meet- 
them at that point and see that every neces- ° ° ffi . | S h . th . f Th 
sary step is perfonmed—papers filed, copies re- ing it efficiently. ouch is the service o e 


corded, notices published, as may be required 


in the state, statutory office established and Corporation Trust Company to lawyers in the 
thereafte intz . as - . . *& . 

panies, incorporstore furnished, meeting held, incorporation, qualification and statutory 
prepregs nacelle glanesdlinsrts 5 representation of business corporations. 


If, before drafting the papers, you wish to 
study carefully the question of the best state . . 
for imcorporation of your client’s particular THE, CORPORATION: TRUST COMPANY 
business, the most suitable capital set-up or OS SO —. we nag —_ = 
the soundest purpose-clauses, or the most ORGANIZED UNDER THE BANKING LAWS OF NEW YORK AND NEW JERSEY 
practicable provisions for management and COMBINED ASSETS A MILLION DOLLARS 
control, we will bring you precedents from FOUNDED 1802 
the best examples of corporation practice on a 
which to formulate your plans, or, if you 120 BROADWAY, NEW YORK 
lesire, will draft for your approval certificate 1S EXCHANGE PLACE. JERSEY CITY 
and by-laws based on such precedents. 100 W TENTH ST. WILMINGTON, DEL. 





If uncertain as to necessity of a client’s 
jualifying as a foreign corporation in any te St Detroit, Dime Sav. Bank Bldg. 
state, we will, upon submission of the facts, Aeny. 1 Se Bidg Dover, Del., 30 a, Lo, 
bring you digests (with citations) of leading Baltimore, 10 Light St. Kansas City, 926 Grand Ave. 
sourt decisions showing the attitude of each (The Corporation Trust Incorporated) Los Angeles, Security Bldg. 
state involved on the kind of business trans- Boston, Atlantic Nat'l Bk. Bidg. Minneapolis, Security Bidg. 
acted by your client (The Corporation Trust, Incorporated) Philadelphia, peer See. Tr. Bidg. 

Buffalo, Ellicott Sq. Bldg. Pittsburgh, Oliver Bldg. 

These services are available to attorneys Chicago, 208 S. La Salle St. Portland, Me., 443 Congress St. 
miy, and in performing them The Corpora- Cincinnati, Carew Tower San Francisco, Mills Bidg. 
tion Trust Company acts only under the. at- Cleveland, Union Trust Bidg. Seattle, Exchange Bidg. 


torney’s direct instructions and supervision. Dallas, Republic Bank Oe as p AL ny Pine St. 
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The National Movement For 
Uniformity In State Laws 


Inaugurated over 40 years ago by the National Conference 
of Commissioners on Uniform State Laws has 
reached impressive proportions 


Every State and Territory, for over 20 years, has been represented in the Confer- 
ence by officially appointed Commissioners, who have approved and submitted 
over 50 Uniform Laws. 


Outstanding Uniform Laws 
Which have been generally adopted 


Negotiable Instruments Act Fraudulent Conveyance Act 
Warehouse Receipt Act Conditional Sales Act 

Uniform Sales Act Declaratory Judgments Act 
Bills of Lading Act Partnership Act 

Stock Transfer Act Aeronautics Act 

Fiduciaries Act Desertion and Non Support Act 
Veterans Guardianship Act Traffic on Highways Act 


“UNIFORM LAWS ANNOTATED” 


Contains the text of all of these Uniform Laws, with annotations to the decisions 
of the Courts of all of the states which have construed and applied these statutes ; 
all brought together under the appropriate sections of the respective acts. 


“Decisions of every state construing a Uniform Law, are of prime im- 
portance in every state which has adopted that Law.” 


Complete in 11 volumes, and kept to date by Annual Cumulative Pocket Parts. 


Write for Full Information. 


EDWARD 'THOMPSON COMPANY 


141 Willoughby Street Brooklyn, N. Y. 
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© Current Events - 
Bar Association of St. Louis Receives Award for Dis- &*°w of themselves—they grow in re- 


tinguished Public Service 


Citation Mentions Its Zeal 


in Efforts to Advance Ethical Standards 
First Group to Be Thus Honored 


6é HE accomplishments of the Bar 
Association of St. Louis have 


1; | 
| 


en an example of public service and 
inspiration for good citizenship 

ir local and national life.” 

Thus reads t ust paragraph in the 

tation accompanying the St. Louis 


Award for Distinguished Public Service 


yr «the past which was con- 
rred on the Bar Association of St 
ouis on Nov. 2 The citation particu 
irizes as foll This certificate 
warded to the Association of St 


Louis in recognition of the zeal and de 


votion shown by officers, committee 


ind members in tl attempts to ad 


vance the ethical standards of the legal 
profession; in a wwledgment of those 
efforts which | contributed substan 
tially to shment during th 
past 


control of the bar is lodged in the Su- 


of the regulation whereby 


year 
preme Court of Missouri, and in recog 
nition of the activities of the Grievance 


ommittee of the association in its de- 





termination to maintain high profes- 
sional practices.” 

The Award, in addition to the certifi 
ate of distinguished public service, car- 
ries a gift of $1,000. It was established 
by an unnamed donor for a period of 
ten years and has come to be a signifi- 
cant feature of the community life of 
us recipients of this 


the city. The previ 


distinction have all been individuals, but 





this year the Committee of Award de- 





cided to employ it to give public recog- 








nition to a notable group achievement in 
the field of public service. 
Presentation Ceremony 

The ceremony took place in Mayor 
Dickmann’s office in the City Hall. In 
presenting the certificate and check to 
Thomas F. McDonald, President of the 
St. Louis Bar Association, Mr. Frank 
C. Rand, a member of the Committee of 
Award, spoke as follows: 

“In making the award this year the 
committee has seen fit to depart from 
its custom of presentation to an individ- 
ual. With mature deliberation and hav- 
ing satisfied ourselves that the terms of 
the anonymous gift permitted it, we 
then had for consideration the wisdom 
of such a decision. 

“To that 
there were many reasons why, upon oc- 


the committee it seemed 
casion, this award might be made to a 
group rather than an individual. 

“In these days—when human prob- 
lems and human relationships assume 
such perplexity—when the leading na- 
of the earth have lowered their 
by 


deadening their keen sense of obliga- 


tions 
moral standards surrendering or 
tion—when our national problems be- 
come more and more involved with each 
new experiment or panacea offered for 
improvement of our national life, the 
determined and courageous action of 
the Bar Association of St. Louis has at- 
tracted the favorable attention and ad- 
miration of our city, state and nation. 


“Associations or institutions do not 
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sponse to activities o! individuals or 


groups. Our inquiries and investiga- 
tions have led us to the conclusion that 
the splendid achievement of the Bar As- 
sociation is the result of group activity 
performed with good will, generous zeal 
and loyalty. 

“We recognize that major credit goes 
to certain officers and members of the 
association, to its Grievance Committee 
and to its Executive Committee. These 
individuals, by the example they have 
set and the courage with which they 
have undertaken their duties, deserve 
the highest commendation; yet the 
Award Committee feels the activities 
of the association constitute essentially 
a group movement—born out of a com- 
plexity of human desires, needs and as- 
pirations of its members. 

“For years the members of the bar 
had felt, with humiliation and some de- 
Unethi- 
cal, dishonest, and fraudulent practices, 
if not encouraged, were overlooked or 
dealt with ineffectually ; but of late there 
has been a new attitude toward these 
problems. The Bar Association has dis- 
played a zeal and devotion to matters 
concerning the advancement of ethics, 
the raising of standards and the inculca- 
tion of high moral principles amongst 
lawyers. 


sert, that it was in bad repute. 


It was a splendid awakening 
—meeting with the hearty support of its 
members—and was truly praiseworthy. 

“The opinion delivered by the Su- 
preme Court of Missouri on October 16, 
1933, marks a new epoch in bar control 
in this state. The court therein reas- 
serted the doctrine, long lost sight of, 
that the judiciary has inherent power to 
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prescribe rules for the « 
cipline and supervision of the bar. 
wrk of the Bar Asso- 
Grievance 
initiated 


ganization, dis- 
‘The splendid we 


ciation of St. Louis and 


Committee may be said to have 
the movement which culminated in the 
adoption of these rules of control. After 


the court’s decision the Missouri Bar 
Association, tentiali- 
ties of the situation, for 
lution requesting the Supreme Court to 
appoint a commission 
report its recommendations 





late ] a reso- 





th respect 


to regulating the practice of law in Mis- 
souri. The committ ‘ ointed in 
November, 1933 \fter an exhaustive 


study covering a period of severa 
months, the report was complete 
submitted to the Supreme Court Apt 
1, 1934. The report 


administration of 


covered rules of 


canons of ethic as the standard of con- 
duct, provided a system of proceedings 


with reference to discipline and also 
provided for a Judicial Council. On 
June 18, 1934, with only minor changes, 


the Supreme Court adopted the report in 
issouri 





its entirety. M 
tegrated bar and an effective 
system for the dis 

“The history of this 
ment has engendered a new 
ness on the part 
all matters of ethics and 
standards. 

“*The 


should mean, 


statewide 
cipline of lawyers. 

successful move 
conscious- 
of the bar cc 
professional 


necerning 


profession of law means, ot 
devotion to public inter 
est.’ This is the conception of your 
high calling distin- 
guished member of the St. Louis Bar 
and a former mber of the 
St. Louis Award Committee Hon- 
orable Charles Nagel, wl coun- 
sel and unfailing interest have been in- 
Award Committee in its 


as defined by a 


Ose WISE 


valuable to the 
deliberations. 

“The work that you have 
have prosecuted so successful 
has been due to 
backed by enthusiasm and pe 
which Emerson calls the ‘chief 
teristic of heroism.’ 

“The Bar Assoc 
has the grateful 
reward for 


begun and 
ly thus far 
sincerity of purpose, 
rsistency— 
charac- 
iation of St. Louis 
appreciation of St 
ts splendid 
service during the past year; as an in- 
and to those of 


Louis. As a 


centive to its members 
other 
and 

committee has 1 
sider it a distinct 


civic Organizations for continued 
bility, the 


increased social responsil 
I con 


nade this aw ird 


privilege to present, in 


behalf of the Louis +t urd emo 
tee and the donor of the urd, er- 


tificate of Civic Merit and he donor’s 
gift to the Bar Association of St 
Louis.” 

President McDonald’s Reply 
President McDonald replied 
“The Bar Association of St 

gratefully accepts this award and 


value it highly. It is and shall be an in- 


centive to the association to discharge 


ts obligations with such fidelity to pub 
lic interest as to warrant the approval 


of all thoughtful people.’ 


The Award wa pres¢ ted to the 





membership of the St. Louis Bat 
ciation at a special meeting | 

4. Members of the Committe: l 
are as follows: J. Lionberger Davis 
Rev. Alphonse M. Schwitalla, S. J., Isi- 





ge | Moore and Frank 
Gilbert Harris is the 


secretary. 


dor I oC b, 
C, Rand Mr. 


Committee’s 


eo! 


President Ransom Congratulates 
Association 
President Ransom has sent the 1 
lowing letter of congratulation to Presi 
McDonald 
Mr. McDonald 

I am happy to read in the Globe-Dem 
ocrat that the Bar Association of St. 


Louis has received the St. Louis award 


dent 


for distinguished public service during 


the past year; and I most heartily con 


gratulate the Association, its leaders, 
and its members, upon this well 


deserved recognition of efforts which 


have commanded the admiration and ap- 
lawyers and the public 


United States 


proval of 
throughout the 

At a time when 5O much ol criticism 
of members of the legal profession is 
heard 
that an 
tion, 


has been able to excel in rend 


in the land, it is encouraging news 
Associa- 


great cities, 


important local Bar 
situated in one of our 
ring dis 


tinguished public service, through prac 





tical efforts to advance the ethical stand 
ards of the 
machinery for 
The lawyers 
greatly in your debt, but are g 
the honor Association 
community. 
\ ery core 
WILLIAM 


profession and provide the 
their better 
and the 


enforcement. 
public are 
ratified by 
accorded to your 
by your 
rT 

lially yours, 


] RANSOM. 


un 


Nov. 4, 1935. 
“A Merited Award” 


Under the title of “A 
Award,” the St. Louis 
says this editorially in its 
day, Nov. 3: 

‘The selection 
this 
Louis 


Merited 
t-] Jispatch 


issue of Sun- 


Dp 
ros 


of the St. Louis Bar 
\ssociation as 
the annual St. 
guished public service is excellent. As 
the award committee of prominent citi- 
zens explains, the of the 
$1,000 award to an organization marks 
a departure from the custom of confer- 
ring it on an individual. * commu- 
nity, in our opinion, will this 
departure as entirely justified 

“The award takes notice of f the good 
work of the St. Association 


1935, but during the last 


years recipient ol 
I 


award for distin- 


presentation 






recogize 





Louis Bar 


not only in 








several yea! i vork has be en ¢ 
two main front One campa W 
the immediat e of cleaning up 
practice of law locally by bringing 
barment suit iwainst unethical la 
yers. The secor 2 ign had for 
goal the estal 

nachinery t 1¢ t 
: ough wv ] e mig! 
rid its 1 h e drag 
ging the pr to « epute 

Both ca ! esults. Ih 

10 ye 32, the | 
cal bar as t lisba 
ment petit these re 

Ited in a re t cht t 
practice. Ih ter June 
1932, the | ( ee of the 
Bar Assox ed 22 disbar 


14 disbarments 





€ \ ee succes 
president the Ass ciation, 

= \\ t R. Mayn 

and Kenneth Teasdale yrted and 
encouraged t C movement, 
chief credi achievement must 
go to Thomas F. McDonald, chairman 
of the Grievance Committee from June. 





029 1 
t 
] A592, until resident ol 


he associati to succeed Mr. Teasdale. 

Mr. McDonald bore the brunt of a hard 
job; the inability of nmittee to 
require persons to come before it was 
only one of the many difficulties con- 
Ironting the Grievance Committee of 
the voluntary a ation. It was par- 
ticularly fitting that it fell to him as the 
president of th ition at this time 
to receive t iward int ceremony at 


the City Hall 
se hile +} 
While the Grievar ( mittee w 






as 
waging wal unethical tice, the 
association proper was ing with 


the Missouri bal Associ 





n 


to bring 


about the integration of the bar on a 








seli-disciplining basis. Defeated in the 
Legislature, these resourceful advocates 
of practice to State 
Supreme ( tribunal to 
exert its aut ty to venniline the con- 
auct ol law y‘ y drawing up rules for 
practice. 7 izgestion was aceagter. 
A Judicial \ S was appoin ted 
by the court, a set of regulations was 
rmu and pl l effect. Today 
tis a t grated 
bar. w ' 
bar, und court, to be 
on the lo une ‘al lawyers 
‘ } } . ] 
and when they are found to prosecute 


them and pun 


“If there have been workers in the 


i 


Louis Bar have felt 


that their orga ation was going into 
eclipse because of the new all-inclusive 
organization, the selection of the local 
bar association for the St. Louis award 


is enough t know that its fine 
work is very much in the 


res 1 nrnr “4 
eatly appreciatec 





> eye and 








sas 


RIE oe A eaten Bilas orto 


S¢ 


ition 


layne 


ment, 
must 
rman 
June, 
nt o1 


sdale. 


. hard 


-e Was 
e, the 
with 
bring 


in the 
ocates 

tate 
inal to 
e con- 
les for 
cepted. 
ointed 
is was 
Today 
grated 
, to be 


in the 
ave felt 
ng into 
iclusive 
ie local 
award 
its fine 


eye and 





revetarerer fr ee 
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Po 


Law List Committee to 
Make Survey 


. l ommittee of the 
\ meric sar Association on Law 


sts hel 1 meeting in Chicago No- 
I ymnd and decided, in 
ew of t pread interest being 
vn in tl ibject in various states 

t institute a thorough investiga- 

l} se of the conten iplatec d 
ideavor to ascertain 

ether ere is a demand on the 
ess and professional 


untry for a list or 
here is, 

the type or types of 
that will best meet that 


and and at the same time be sound 
1 viewpoint and 
} A 
l€ 
t sure facts and ex- 








a large numbe 





those te d thereafter to 

i nd make appropri- 

e re s. The inquiry is to 

proceed first i nce upon a 

tract i und if the 

Committec reach the conclusion 

it tion of the vexing 

é ul better by procuring 

iments Canons of Ethics, it 

ll ende bring about such 
ndr orderly way 

A cor the Commercial Law 

Leag cluding its Presi- 

dent and Executive Secretary, met and 

ed with the American Bar As- 





sociation’s C ittee for a half-day ses- 


sion and offered numerous helptul sug- 


Left to Right: 
ation ; 


Member 


Thomas F. McDonald, 
Mayor Bernard F. Dickmann, and 
of Award Committee. 


gestions and future cooperation. Bar 
associations of several states have be- 
come interested in the Law List ques- 
tion and it is hoped that some satisfac- 
solution may be 
made of general application throughout 
the States. 


tory forthcoming and 


Philadelphia Bar Favors 


Limit on Admissions 


IMITATION of the number of ap- 
plicants who may be admitted to 
the Philadelphia Bar each year was ap- 
proved by Philadelphia lawyers on a 
referendum submitted by the Philadel- 
phia Bar Association. The question was 
submitted to some eighteen hundred at- 
torneys, both members and non-mem- 
bers of the Association, and read as fol- 
lows: 
“Do you approve the principle of a 
limit of the number of applicants who 
may be admitted to the Philadelphia Bar 


each year, such limitation to be pre- 
scribed by the Common Pleas Court, the 
Orphans’ Court and the Municipal 


Court of Philadelphia County.” A total 
of 1031 votes was cast in favor of the 


principle as compared with 729 votes 
against it. 
There was, however, a lively debate 


at the meeting at which the results of 
the poll were presented, which indicates 
that there is still strong opposition to 
Speakers attacked it on the 
ground that such a limitation would be 
un-American and undemocratic. 


the idea. 


THE ST. LOUIS AWARD 


ST. LOUIS, MISSOURI 








igs 


Bis certificate is awarded 

tothe Bar Association of 
t. Louis 

in recognition of the seal and devotion shown 

by its officers, committees and members 

im their attempts to advance the ethical 


standards of the legal profession, in ac- 
hnowledgement “64 ose efforts which have 


1935 








contribuled substantially to the establishment 
3 oe the roa > year tie Dledged in 
rec ation of the activitie 228 the 
és: Committee 4 the Bor Mevocistion 
St. wis m its determination to maintem 
ih Pr ‘ l practices 
accomplishments of the 
| Ba sociation & Mi Bouis have bee 
an example of public service and an 


-sprration fev 


eHizenship wm our local 
and national e 


Committos of Award 


November | 1935 





a 


Plan for Semanal Organ- 
ization Presented to Re- 
gional Meeting 


HE plan drafted by the 

tees for an improved organization 
of the American Bar Association, pub- 
lished in this issue of the JouRNAL, was 
presented for the first time for the con- 
sideration of lawyers, at the large Re- 
gional Meeting of the States of Georgia, 
Alabama, Florida, South Carolina, 
North Carolina, Kentucky and Missis- 
sippi, held under the auspices of the As- 
sociation in Atlanta, Georgia, on No- 
vember 23rd. 

The plan was outlined and discussed 
by Former President Scott M. Loftin of 
Florida, President William L. Ransom 
of the American Bar Association, Presi- 
dent A. B. Lovett of the Georgia Bar 
Association, B. Allston Moore of the 
Junior Bar Conference in South Caro- 
lina, and Vice-President George B. Rose 
of Arkansas. E. Smythe Gambrell of At- 
lanta presided. A full account of this 
regional meeting will appear in the Jan- 
uary issue of the JouRNAL. 

Printed copies of the plan were dis- 
tributed to the lawyers present. The 
sentiment of those present appeared to 
be strongly in favor of the principal fea- 
tures of the plan as drafted. 

Pamphlet copies of the plan may now 
be obtained by any lawyer, on written 
request to the American Bar Associa- 
tion. 


Commit- 


smeupeniinit J 
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Advisory Committee on Fed- 
eral Procedure Meets in 
Washington 

HE Advisory ( 


by the Supreme ‘ 
States to prepare and submit to 
Court for 
unified system of rules of practice and 


ppointed 
nited 
the 


omnnittee, 
ourt of the 
its consideration a draft of a 
procedure in civil actions in the Federal 
in the Supreme Court 
in the 
the 


Novem- 


district courts and 
of the District of ¢ 
assigned to it in 





‘olumbia, met 


conference room 
new Supreme Court Building 
ber 14th and continued 

\ 


through Wednesday, Novembet 


its sessions 
20th 

Chairman, former 
Mitchell, 


fc. There were 


Attorney 
called the 


The 
General William D. 
meeting to ord present 
Scott M. Loftin of Flor 
ida; George W. Wickersham of New 
York City; Wilbur H. Min 
neapolis, Minnesota; ¢ E, Clark 
of New Haven, Conn.; Armistead M. 
Dobie of Charlottesville, Virginia; Rob 
ert G. Dodge of Boston, Massachusetts ; 
George Donworth of Seattle, 


. ‘ 
J icKSONV111e, 


Cherry of 


harles 


Washing- 





ton; Monte M. Lemann of New Or- 
leans, Louisiana; Edmund M. Morgan 
of Cambridge, Massachusetts; Warren 
Olney, Jr., of ‘rancisco, Cali- 
fornia; Edson R. underland of Ann 
Arbor, Michigan, and Edgar B. Tol 


Gamble 
sent on 


man of Chicago, Illinois. Mr. 
of Iowa was unfortunatel 
account of illness 

At the previous meeting 
on June 20, 1935, Dean 
Clark of Yale, who had been de 
as Reporter to the Committee, had been 
submit a ten- 
the aid 


in Chicago 
Charles f| 


signated 


instructed to prepare and 
tative draft of 
of a research staff of ten men, 
and practitioners, he 
a draft. The men who participated in 
the preparation of that work were Pro 


rules, 
teachers 


1ad prepared such 


fessors Harry Shulman and Fleming 
James, Jr., of Yale; James William 
Moore, Edward C. Jaegerman, Ferdi- 
nand F. Stone, Nathan Ostroff, George 
C. Bott, Frederick H. Cogswell, Frank 


H, Whittemore, Walter V. Schae- 
fer. 

Professor Edson R. Sunderland of 
Michigan, at the re 
quest of Dean ‘ 1 sub 
mitted rules on pre-trial procedure, in 
cluding depositions, dis 
mary judgments. 

Suggestions were also submitted from 


the University of 
lark, prepared an 


, and sum 


Professor Charles O. Gregory of the 
University of Chicago as to 
third party practice; from 
3orchard of Yale on declaratory judg- 
ment procedure; and from 
Chafee of Harvard on Interpleader 

All of the recommendations submitted 
by the various Fed- 


rules in 
Professor 


Professor 


-ommittees in each 


sral circuit and district, in reply to a 
letter from the Attorney General writ- 
ten in January, 1935, and by judges and 
members of the bar were analyzed, 
classified, and transmitted to Dean Clark 
by Edgar B. Tolman, acting as Secre- 
tary to the Advisory Committee, with 
preliminary suggestions derived from 
their study. 

A tentative draft of a complete set oi 
rules was thus prepared. Copies of the 
draft were made by the secretarial staft 
as well as copies of the Federal Equity 
and Statutes dealt with in the 
rules. Mr. Tolman and his assistants, 
Edward H. Hammond and Leland L. 
Tolman, also compiled the suggestions 
of the local and furnished 
each of the above to each member of 
the committee numbered to correspond 
with the proposed rule to which they 
pertained. These were 
carefully considered by 
Committee and, although many of the 
suggestions were prepared for law rules, 


Rules 


committees 


suggestions 


the Advisory 


they were found very useful when the 
project was enlarged by the decision ot 
the Court to proceed at once with the 
formulation of a single set of rules for 
all civil actions. 

Each of the rules was fully discussed 
by the committee and either approved in 
ordered redrafted with 
It is expected that 


principle or 
specified alterations. 
the revised rules will be submitted to 
the members of the Advisory Committee 
about the middle of December and con- 
sidered again in sessions to be held as 
soon as possible thereafter. 

Before the Committee makes its 
port or recommendations to the Court, 
the proposed rules will be submitted for 
criticism to the local committees of the 
bar, appointed in each district by the 
Federal district judges, and ample time 
given to the bench and bar generally to 
consider the rules and make suggestions 
to the Advisory Committee. 

The Committee is acting only in an 
and the Supreme 
States will merely 
assist it in 


re- 


advisory capacity, 
Court of the Unite 
use the committee’s draft to 


framing the rules. 


Missouri Court’s Rule Re- 
lating to Law Lists 


HE Supreme Court of Missouri, on 
October 18, entered an order defin- 
ing reputable law directories and law 
lists, and granting to the Advisory Com- 
mittee to the General Chairman of Bar 
Committees of Missouri power to pass 
upon what are reputable law lists and 
law directories the meaning of 
the Rule. 
The definition is i 
amendment to Section 43 of Rule 335. 
The Section, as amended, after stating 


within 


contained in an 


lessiona 


what may be contained on a p! 


card inserted in a reputable 


law dire 
tory or reputable law t, continues 
follows: 


“A ‘law directory’ as u 


publication containing a roll of 
lawyers engaged the practice whi 
the directory purports to cove 


“A ‘law list 
lication contai! 
lawyers engaged 
practice or in th 

“A publication 
which is not the 








which contains a roll of lawyers as a1 
adjunct to other matter not addressed t 
the professi n, 1 not within the tern 
‘law directory’ or the term ‘law list.’ 


“Law lists and law directo 
maintained as instrumet 
subscriber lawyers 
affording media of cor 
lawyers. A reputable 
reputable law list is a publi 





as the instrumentality 





serves the ] 
does nothing to cause its subscribers t 
| , 


rectly or indirectly of any 


be guilty di 
1 mis 


professiona 





“A publication th circulation of 

1 ick . + “9 9 1 +4 ’ 
which 1s not col ad S OT the 
profession is not within the tert eput 
able law directory t term ‘reput 
able law list.’ 

“A publication which guarantees to 
its users the fidelity of listees throug! 
bond, guaranty iny other similar 
means is not a reputable law directory 
or reputable law 

‘A lawyer \ ices his name o1 
card in a publicat which he knows 
is not a reputable law ir reput 
able law list is guilt f unprofessional 
conduct.” 

This portion the S { n be “orn 
effective July | 

Rule 36 is al ended | Iding 

i addqding a 
new section y Fives t Advisory 
Committee to t eneral ( rman of 
the Bar Cor tt the power to de 
termine what pu tions come within 
the terms, “reputable law list” an 
“reputable la dire bove de 
fined. It also ves t Ad y Lo 
mittee the further power to “investigate 


and determine whether the 





© service rem 

ered by any t V directory 

y any itt I W GITectory oO 
1. . Ya . ] 
law list in affording a medium of con 
tact between lawyers, justifies its pat 
ronage by the bar \ third provision 
is that the findings of t Advisory 


Committee with reference to compliance 


by law directories and law lists with 
Section 43 of Rule 35 of the Court, and 
with reference to the service rendered 
by them, shall be announced to the Bar 
of the State. 

The Committee has begun procedure 


f 


under the authority above granted. 








con- 
pat- 
ision 
isory 
iance 
with 
, and 
lered 
» Bar 


dure 
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Washington Letter 


Securities Act Held Constitutional 
by Circuit Court of Appeals 


HE Securities Act of 1933 has 
T! thstood the test of its constitu- 
nality in three respects in the Circuit 
urt of Appeals of the Second Circuit. 
decision was rendered November 
5, 1935, in the case of Jones v. Securi- 


s and Exchange Commission and the 
vritten by Circuit Judge 


In upholding the exclusion from the 

ils of unregistered securities, it was 

oted that the power of Congress to con- 
‘ 


1 the mails through statutes prohibit- 


e their use to defraud is fully sus- 
tained by decisions of the Supreme 
; TI pinion continued: 

in unreasonable method of 





summate the sales of mis- 


epresented securities, to require that all 
securities before mails are used, must 
he registered. Congress clearly had the 

wer to enact the provision excluding 
curities from the use of the mails un- 
tru tatement describing them 


vas filed i public office in Washing- 


he court ruled, is not vio- 
jue process of law clause 
endment to the Constitu- 


tion by reason of its requirement for 
egistration of corporations as a condi- 

n precedent to their issuance and sale 
f stocks. It was determined also that, 
ulthough, like all other powers of Con- 


gress, the postal power is subject to the 
limitations nposed by the Bill of 
Rights, nevertheless, as the Supreme 
Court has held, the State blue sky laws 
requiring registration of all 
r bad, do not violate the 
Fourteenth 


Similar registration re- 


securities, 
whether g 
ue process clause of the 
Amendment 
quired within its jurisdiction by the 
Federal Government would likewise be 
clear of the inhibitions of due process 
in the Fifth Amendment.” 

The Circuit Court further held that 
there was not an unconstitutional dele- 
gation of legislative powers in Section 
19 (a) of the act empowering the Se- 
curities and Exchange Commission to 
make rules. It was observed that the 
in the Schechter case, 
295 U. S. 495, and in Panama Refining 
Co. v. Ryan, 293 U. S. 388, expressly 


1 


Supreme ( 


recognized that details of a subordinate 
nature may be supplied by administra- 
The authority dele- 
gated to the Commission by the Securi- 


tive regulations. 


ties Act was held to be merely a power 
to supply the necessary flexible details. 


Public Utility Act Held Unconsti- 
tutional in District Court 


A determination of the constitution- 
ality of an act before it becomes effec- 
tive has often been alleged to have ad- 
vantages. This, in a measure, has oc- 
curred through Federal District Judge 
Coleman’s recent decision, in Baltimore, 
holding unconstitutional the Public 
Utility Act of 1935 which provides for 
registration of such holding companies 
by December 1, 1935. Judge Coleman’s 
96-page opinion covered exhaustively 
the points on which it was based. The 
decision was rendered Nov. 7. 

The Securities and Exchange Com- 
mission does not consider itself bound 
by the decision. Chairman James M. 
Landis is quoted as saying that this law 
“is valid until the Supreme Court de- 
clares otherwise.” He said also that, if 
the utility companies decline to regis- 
ter, there would be a doubt as to the 
legality of their subsequent actions such 
as issuing securities, negotiating con- 
tracts, acquiring other companies, and 
even performing sales and service con- 
tracts. 

The Chairman of the Commission 
further observed that the registration 
forms call for only a small amount of 
information about finances and operat- 
ing structure and explained that “we 
have purposely made this as simple as 
possible. It calls for no unusual dis- 
closures and places no heavy burdens. 
They can take this way or they can re- 
fuse to register—then they won’t know 
where they are; neither will the public 
nor the stockholders.” 

Chairman Frank R. McNinch of the 
Federal Power Commission called at- 
tention to the fact that Title I of the act 
deals with holding company systems 
whereas Title II deals with interstate 
operating companies and licensee com- 
panies both within and without the hold- 
ing company systems. He explained that 
Title II, which his agency administers, 
was left untouched by the Baltimore 
ruling. He said further: 

“Judge Coleman’s summary may lead 
to widespread misunderstanding as to 
the scope and effect of his decision. The 
court specifically says that Title II is 
not involved in the case. Yet in his 
summary and in the concluding part of 
his opinion he declares the Public Util- 
ity Act ‘to be void’ in its entirety. 

“Manifestly, after having specifically 
exempted Title II from the opinion, the 
general statement that the entire Public 


Utility Act is unconstitutional can only 
have reference to Title I, which alone 
was the issue in the case.” 

This case is entitled: In the Matter of 
American States Public Service Com- 
pany, Debtor. It grew out of a pro- 
ceeding under Sec. 77B of the Bank- 
ruptcy Act (11 U. S. Code, Sec. 207). 
The trustees petitioned the court for in- 
structions as to whether the Public 
Utility Act of 1935 (Public No. 333 of 
74th Congress) is valid, and if so, 
whether they are subject to its provi- 
sions. There were numerous appear- 
ances in the case, including John W 
Davis, Esq., in behalf of a creditor; five 
different officers and agencies of the 
Government; and Ralph P. Buell, Esq., 
for Burco, Inc., a company formed to 
protect the rights of bondholders and 
which plans to take an appeal. The 
Government was not a party to the case, 
its attorneys appearing as amici curiae. 

After mentioning the type of compa- 
nies to which Title II of the act applies, 
the court’s opinion continues: “Admin- 
istration of Title II is vested in the Fed- 
eral Power Commission. By express 
provision in Title II (Section 318), if 
any individual or company is subject to 
any requirements of Title I, as well as 
to any requirements under Title II, the 
requirements of Title I shall alone pre- 
vail, unless the Securities and Exchange 
Commission has granted an exemption 
from such requirements, in which event, 
the requirements of Title II only shall 
apply. By virtue of this provision and 
the particular facts, we are not con- 
cerned in this proceeding with Title II.” 

The syllabus of the case states, in 
part, that: 

“]. The question as to the validity of 
the public utility act has been directly 
and properly raised. There has been no 
collusion between the parties. There is a 
real and not fabricated conflict of parties 
and interests. There is nothing prema- 
ture about the proceedings. On the con- 
trary, there is an actual, pressing need 
for a prompt ruling upon the act’s val- 
idity, because of the fast-approaching 
date when the act, with its multifarious, 
drastic requirements, becomes effective, 
and because until such ruling is had it 
cannot be determined whether the pend- 
ing reorganization proceedings are a 
futility, or should be progressed to a 
conclusion, as this court has directed. 

“2. The public utility act is invalid in 
its entirety for the following reasons: 

“A. Congress by its enactment has 
flagrantly exceeded its lawful power un- 
der the commerce clause of the Consti- 
tution in that the provisions of the act 
are, neither by their express language 
nor by any reasonable implication, ca- 
pable of being restricted to the regula- 


(Continued on page 823) 
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errs) § Announcing the New 


Gilg WILLISTON 


PROFESSOR SAMUEL WILLISTON 


Reporter for the Committee on the Restatement of the Law of Contracts 
AND 
PROFESSOR GEORGE THOMPSON 


of Cornell, a member of the Committee on the Restatement 
of the Law of Contracts 


This great work is too well-known for description here. Suffice 
it to say that hardly a section escaped revision during the five 
years of tremendous work by Professors Williston and Thompson. 


Take advantage of the pre-publication offer and 
order today. 


ORDER FORM 


Baker, Voorhis & Co., 
119 Fulton Street, 
New York, N. Y. 


Department R 


Please enter my order for the new edition of Williston on Contracts, 7 vols., 
at pre-publication price of $75.00. Pre-publication subscribers will receive 
additional volumes free if the set exceeds seven volumes. 


Name . 





Address . 


State 
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PLAN FOR BRINGING ABOUT A REPRESENTATIVE 


AND 


IMPROVED ORGANIZATION 


OF THE 


LEGAL PROFESSION IN THE UNITED STATES 





As Prepared by the Coordination Committees of the American 
Bar Association® 


Foreword 


ination Committees created by the 
Bar Association have drafted a plan 
about a representative and im- 
ation of the legal profession in the 


try\7 rit no 
I > ~ 


National sphere Their recommendations have 
ee! | in the form of suggested provisions 
o a Conctitutian of th \ meric: B: A i) 
! ne tution ot the merican bar Associa 

Their proposals are set forth in the following 


ine of Association By- 
the changes in the or- 











anic la f the Association are adopted. 
Phe nt draft of plan is outlined for the 
side of American lawyers. It is submitted 
is the present judgment and recommendations of 
he Committees, and reflects a consensus of the 
well-c lered 1ion of the members of the 
Committe uggestions received from Bar 
\ssoc uwvyers generally, rather than the 
iews or draftsmanship of any individual or group. 
The « not regarded by the Committees as 
perfect final action. It will be for the mem- 
bers of the Association to sav whether or not such 
a plan | be adopted and put in force. The Los 
Angels vention directed the preparation and 
submission of a definitive plan 
The se in submitting and circulating at 
this time e draft of plan is to elicit further the 
comment specific suggestions of State and 
local B ciation Committees, and the lawyers, 
vho have be studying the subject, in all parts of 


the United States. In the light of such comments 
ind suggestions as are received, the further revi- 
ll | le, in order to put the proposals in 


sion WI! e made, 


form f The advice and suggestions of 
the Bar are sincerely invited 
The plan speaks for itself, and need not be re- 
viewed in detail here Tt starts with the present 
*SPECIA MMITTEE ON COORDINATION OF THE BAR: Jef- 


ferson P. Chandler, Chairman, Los Angeles, Cal.; Newton D. 


Baker, Cleveland, O.: Owen Cunningham, Des Moines, Iowa; 
John W. Da New York, N. Y.; Harry S. Knight, Sun- 
bury, Pent \. B. Lovett, Savannah, Ga.; Philip J. Wickser, 
Buffalo, N. Y 

Co-orDINATION COMMITTEE OF THE GENERAL COUNCIL: 
Sylvester C. Smith, Jr., Chairman, Phillipsburg, N. ).; Guy 
Richards Crump, Los Angeles, Cal.; George M. Morris, Wash- 
ington, D l 4. Simmons, Houston, Tex.; Robert Stone, 
Topeka, | 

CoorDINATION § COMMITTEE OF THE Executive Com- 
MITTEE Frederick H. Stinchfield, Chairman, Minneapolis, 
Minn.; Harry P. Lawther, Dallas, Tex.; Scott M. Loftin, 
Jacksonville Fla 

CHA HE ( NEFRENCE OF BAR ASSOCIATION 

DELEGAT E. Smythe Gambrell, Atlanta, Ga 
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Constitution of the Association and proposes amend- 
ments and additions; it does not undertake to re- 
write the present organic law from the beginning. 


If approved and adopted, the plan will vest 
the control and administration of the American Bar 
Association completely in a House of Delegates 
genuinely representative of a substantial majority 
of the lawyers of the whole country, with pro- 
visions for a referendum vote on questions of ma- 
jor policy. For each State, the members of the 
American Bar Association therein will elect a State 
Delegate by mail ballot. Each State Bar Associa- 
tion will be entitled to one or more Delegates of 
its own choosing (no State more than four). Under 
indicated circumstances, a local Bar Association 
may qualify and elect a Delegate. 

The parity of the States, in the process of 
nominations, is preserved; but the nominations of 
officers and of State Delegates are required to be 
made and published well in advance of the annual 
meeting, with opportunity for independent nomina- 
tions. 


The House of Delegates is made a truly repre- 
sentative body, not too large to function effect- 
ively, but with all phases of the Association work 
and membership brought together therein, along 
with Delegates of State and local Bar Associations 
whose members embrace more than half of the 
lawyers of the United States. The participation of 
the State and local Bar Associations will be volun- 
tary and without commitment or sacrifice of auton- 
omy. Administrative work of the Association be- 
tween meetings will be conducted by a Board of 
Governors, elected by and from the members of the 
House of Delegates, with one elective member of 
the Board of Governors from each federal judicial 
circuit, together with certain ex officio members. 
The machinery is provided for practicable referenda 
to the whole Association membership, or to 
the membership of the State and participating 
local Bar Associations as well, to ascertain their 
views and wishes upon important questions of As- 
sociation policy. 

The members of the Association attending an 
annual meeting will constitute the Assembly, whose 
sessions will be cleared of routine and reports and 
made attractive as well as useful in the ascertain- 
ment of the views of the members present, after 
discussion. The Assembly will also elect five mem- 
bers to represent it in the House of Delegates. 


An integral part of the sessions of the As- 
sembly will be the open forum, already created for 
the New England meeting of the Association to be 
held in Boston during the week of August 24, 1936. 
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Any member may offer a resolution upon a perti 
nent subject, and such resolution will be consid 
ered and reported on by a representative Resolu 
tions Committee, after hearing proponents and op 
ponents. The Resolutions and the reports thereon 
will be discussed and voted on in the open forum 
session of the Assembiy, which will constitute a 
most interesting feature of the annual meeting. The 
experience of several large State Bar Associations 
leads to the belief that the plan will help bring 
about a greatly increased interest and attendance 
at the annual meeting 

The draft makes definite provision for bringing 
into being practicable plans by which the Associa 
tion will be of greater usefulness to its members 
in their profession. The details of such practical 
service to the lawyers in their professional work 
cannot be embodied in a Constitution, but the de 
velopment of plans for such informative services 
is made a duty of the Board of Governors and the 
House of Delegates. The whole text of the draft 
recognizes the essential unity of the science of law 
as a profession and the indispensable usefulness of 
the lawyer in general practice, and correlates the 
whole organization and work of the Association 
to that end. 

The opinion and specific suggestions of the 
Bar as to the outlined proposals will be most help 
ful in completing and perfecting the draft, so that 
the same can be submitted for definite approval. 
It is believed by the Committees to offer a prac 
ticable plan, that will accomplish a most desirable 
step forward, as compared with the existing struc- 
ture of organization. When the revised draft is 
completed in January, it is earnestly hoped that 
the resultant plan will deserve and receive general 
approval and support among members of the pro- 
fession, leading to its final adoption in Boston next 
August. It seems clear to me that the members of 
the Committees have rendered a great service to 
American lawyers in advancing the matter to the 
present stage. where a definite plan is brought for- 
ward for action. It will be for the lawyers to de- 
cide whether or not it shall be adopted. 


As a matter of time schedule and to avoid a 
year’s delay in putting the new structure of organ- 
ization into effect if it is approved, it will be noted 
that the plan contemplates that it will be consid 
ered and acted upon by the next annual meeting of 
the Association to be held in Boston, on the after- 
noon of its opening day (August 24, 1936). If the 
plan as finally determined upon and recommended 
by the Committees is adopted, the nominations of 
the Association’s officers thereunder will be made, 
at the convention, by the State Delegates: and the 
election will take place in the Assembly. The 
House of Delegates will hold a meeting, during 
convention week, to organize preliminarily for its 
first year. 

I shall be glad to give careful consideration to 
all comments and suggestions which are sent to 
me. Such comments and suggestions will also be 
brought promptly to the attention of the members 
of the several Committees on Co-ordination of the 
Bar. 

WittrAM L. RANsoM, 
President of the American Bar Association, 
1140 North Dearborn Street, 
Chicago, Illinois. 








CONSTITUTION 
ARTICLE I 
Name and Object 


his Association shall be known as the AMERICAN 
Bar ASSOCIATION. Its objects shall be to advance the 
science of jurisprudence, promote the administra- 
tion of justice and uniformity of legislation and 
of judicial decision throughout the Nation, uphold 
the honor of the profession of the law, encourage 
cordial intercourse among the members of the 
American Bar, and to correlate the activities of the 
Bar organizations of the respective States on a 
representative basis in the interest of the legal pro- 
fession and of the public throughout the United 
States.* 

ARTICLE II 


Qualifications for Membership 

Any person who is a member in good standing 
of the Bar of any State or Territory of the United 
States shall be eligible to membership in this Asso- 
ciation, on endorsement, nomination and election 
as provided in the By-Laws of the Association. 
The term “State” wherever used in this Constitu- 
tion and By-Laws shall include the District of 
Columbia. 


ARTICLE III 
The House of Delegates 


Section 1. Control and Administration of Asso- 
ciation. The control and administration of the As- 
sociation shall be vested in a House of Delegates 
representative of the profession of the law in the 
United States, subject to referendum pursuant to 
the provisions of Section 12 of this Article. 


Annual Meeting. There shall be an 
annual meeting of the Association, which shall in- 
clude meetings of the House of Delegates and of 
the Assembly, together with such meetings of the 
Board of Governors, Sections, Councils and Com- 
mittees as may be fixed by the Board of Governors. 
The time and place of the annual meeting shall be 
designated by the Board of Governors and an- 
nounced at least six months before the date so 
fixed. 


SECTION 2. 


SEcTION 3. Autonomy of State and Local Bar As- 
sociations. The membership and participation of 
any State or local Bar Association in the House of 
Delegates shall be at all times voluntary and shall 
not subject such State or local Bar Association to 
any financial or other obligation or liability except 
such as it may voluntarily assume. 


Section 4. Membership of House of Delegates. 
The House of Delegates shall be composed of the 
following: 

The State Delegates, one from each State, 
chosen as hereinafter provided; 

The State Bar Association Delegates, chosen 
as hereinafter provided; 





*Nore: New matter to be inserted or substituted is 
shown herein in bold-faced type. Except where essential to 
the continuity of the text, existing matter that is omitted 
is not shown in the present draft. Various provisions in 
the present Constitution have been transferred to the By- 


laws. 
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Five Delegates, chosen by the Assembly at the 
annual meeting; 

Such Local Bar Association Delegates as may 
be chosen by and from Local Bar Associa- 
tions as hereinafter provided; 

The Delegates of such membership organiza- 
tions of the legal profession as may be ad- 
mitted to affiliation pursuant to Section 9 of 
this Article; 

The President of the National Conference of 
Commissioners on Uniform State Laws; 
The Chairman of the National Conference of 

Bar Examiners; 

The Chairman of the National Conference of 
Judicial Councils; 

The President of the Association of American 
Law Schools; 

The Attorney-General of the United States; 

The Solicitor-General of the United States; 

The President of the National Association of 
Attorneys-General ; 

The Chairman of the Section of Bar Organiza- 


tion; 

The Chairman of the Section of the Junior 
Bar; 

The Chairman of each other Section of the As- 


sociation; 

The President, Secretary and the Treasurer of 
the Association; 

The members of the Board of Governors. 


No person shall be eligible to be a member of 
the House of Delegates in any capacity, who is not 
a member of the American Bar Association in good 
standing. 


Section 5. State Delegates. There shall be one 
State Delegate from each State, and one State 
Delegate chosen collectively from the Territory of 
Hawaii, the Territory of Alaska, the Territory of 
Porto Rico, and the Canal Zone. The State Dele- 
gate from a State (or from the territorial group) 
shall be the Chairman of the delegate group from 
his State in the House of Delegates. 


Section 6. Nomination and Election of State 
Delegates. Not less than one hundred and fifty days 
before the opening of the annual meeting in each 
year, not less than twenty-five members of the As- 
sociation in good standing and accredited to a state 
(or territorial group) from which a State Delegate 
is to be elected in that year, may file with the 
Board of Elections of the Association, constituted 
as hereinafter provided, a petition, duly signed, 
nominating a candidate for the office of State Dele- 
gate for and from such State (or territorial group). 
The Board of Elections shall thereupon cause each 
nomination, and the names of the signers of such 
petition, to be published in the next issue of the 
American Bar Association Journal. Not less 
than one hundred and twenty days before the open- 
ing of the annual meeting in such year, the Board 
of Elections shall cause to be prepared printed bal- 
lots for the election of such State Delegate, bearing 
the names of the nominees, if any, for the office of 
State Delegate from a State, and a space for per- 
sonal choice; and shall cause an appropriate ballot 
to be mailed to each member of the Association in 
good standing in such State, with a request that 
such ballot, duly marked, be mailed to the Board of 
Elections not later than a date to be fixed by the 


Board of Elections. Said date shall be not later 
than sixty days before the opening of the annual 
meeting in such year, on which date the Board of 
Elections shall declare the polls for the election of 
such State Delegate duly closed, and shall proceed 
forthwith to count the ballots and to determine, 
announce, and publish the results of such election, 
and shall certify the same to the Board of Gover- 
nors and the House of Delegates. Each State Dele- 
gate shall be nominated and elected for a term of 
three years to end with the close of the third annual 
meeting of the House of Delegates next following 
his election. If, during his term of office, any State 
Delegate shall resign or die or become disqualified 
after February 15th in any year, or if he shall fail to 
register in attendance at any annual. meeting of the 
Association by twelve o’clock noon on the opening 
day therof, the office of such State Delegate shall 
be deemed to be vacant or forfeited by him for 
the remainder of his term; and thereupon members 
of the Association present at the meeting from his 
State shall convene and elect a successor to act 
until a nomination and election has taken place as 
hereinabove provided, and such successor shall 
take office immediately. In all elections a plurality 
of the votes cast shall elect. In case of a tie vote, 
the Board of Elections shall prescribe a method of 
determining the choice. 


Section 7. Selection of State and Local Bar As- 
sociation Delegates. Each State Bar Association 
shall be entitled to at least one delegate in the 
House of Delegates. State Bar Associations in 
states which have in excess of two thousand law- 
yers according to last preceding federal census shall 
be entitled to one additional delegate for each addi- 
tional one thousand lawyers above such two thou- 
sand; provided, however, that no State Bar Asso- 
ciation shall have more than four delegates. Any 
local Association having eight hundred or more 
members in good standing, twenty-five per cent of 
whom are members of the American Bar Associa- 
tion shall be entitled to one delegate. When a 
State Bar Association is entitled to additional dele- 
gates, the number of such additional State Bar As- 
sociation delegates shall be reduced by the number 
of delegates elected by local Bar Associations 
within such state. Each State and local Bar Asso- 
ciation Delegate shall be officially chosen in such 
manner as such Association shall determine. He 
shall serve for the term of two years and until his 
successor shall have been certified. Each State 
and local Bar Association shall certify to the House 
of Delegates, the names and addresses of the dele- 
gate or delegates elected for that Association. For 
all purposes under this Constitution, the number 
of members in good standing of the local Bar Asso- 
ciation and of the American Bar Association shall 
be taken as of the thirty-first day of December next 
preceding. For the purposes of this Constitution 
the term “State Bar Association” shall be deemed 
to include the Bar organization of a State or Terri- 
tory, if its Bar be incorporated or integrated: pro- 
vided, however, that if, as to any State or Terri- 
tory, the question shall arise as to which State Bar 
Association is entitled to select State Bar Associa- 
tion Delegates. the auestion shall be determined by 
the House of Delegates. 


Section 8. Assembly Delegates. The five mem- 
bers of the House of Delegates chosen to represent 
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the Assembly of the Association shall be nominated 
in the same manner as officers of the Association. 
Such nominations shall be reported to the As- 
setnbly. Opportunity shall be given for the mak- 
ing of other nominations from the floor. Election 
shall be by a plurality vote of the Assembly for a 
term which shall commence at the adjournment of 
the meeting at which such delegates are elected 
and shall expire at the adjournment of the next 
annual meeting of the Assembly. 


Section 9. Delegates from Affiliated Organizations 
of the Legal Profession. The American Law Insti- 
tute, the American Judicature Society and any 
other national organization in the legal profession 
having individual membership and having twenty- 
five per cent of its members as members of the 
American Bar Association, and which shall be ap- 
proved by the House of Delegates as an organiza- 
tion to be represented in the House of Delegates 
through affiliation with the American Bar Associa- 
tion, may, upon such approval, select, in such man- 
ner as such organization shall determine, one dele- 
gate, who shall thereupon become a member of the 
House of Delegates for a term of one year and 
until his successor shall have been certified. 


Section 10. Meetings. The House of Delegates 
shall meet during the annual meeting of the Asso- 
ciation, and at such other times and places as it 
may determine. Meetings of the House of Dele- 
gates may be called at any time by the Board of 
Governors, and shall be called by the President of 
the Association upon the written request of a ma- 
jority of the members of the House of Delegates. 
Fifty members of the House of Delegates present 
at any meeting duly convened, shall constitute a 
quorum. The President of the Association or, in 
his absence, the Chairman of the House of Dele- 
gates, shall preside at the meetings of the House 
of Delegates. The House of Delegates may adopt 
such rules and procedure for the transaction of its 
business as it deems suitable, and shall be the 
judge of the election and qualifications of its mem- 
bers. Voting by proxy shall not be permitted. 


Section 11. Powers and Duties. The House of 
Delegates shall have all the powers and duties 
necessary or incidental to the control and adminis- 
tration of the business and affairs of the Associa- 
tion and to the determination of its policies and 
recommendations, subject to referendum pursuant 
to Section 12 hereof. The officers, Board of Gov- 
ernors, Sections, Committees, agents and employ- 
ees of the Association, shall be subject to the su- 
pervision and direction of the House of Delegates. 


Section 12. Referenda. The House of Delegates 
may, at any time, by a majority vote of its mem- 
bership, refer and submit to the members of the 
Association or to the membership of the State and 
participating local Bar Associations, defined ques- 
tions affecting the substance or the administration 
of the law or affecting the policy or recommenda- 
tions of this Association, which in the opinion of 
the House of Delegates are of immediate, practical 
consequence to the legal profession and the public 
throughout the United States. The House of Dele- 
gates may by resolution make rules and regula- 
tions, and establish suitable suvervision for the 
polling of members of the legal profession upon 


the question so submitted. The result of such a 
referendum to members of the legal profession, 
when duly ascertained by such a vote, shall be 
binding upon the Association and upon all officers, 
sections, committees, agents and employees thereof. 


SEcTION 13. Voting in the House of Delegates 
Each member of the House of Delegates, in what- 
ever capacity, shall have one vote; no member 
shall have more than one vote by virtue of any 
dual capacity. The Secretary of the Association 
shall act as Secretary of the House of Delegates, 
shall keep a roster of its members entitled to vote, 
and shall keep and be the custodian of its minutes 
and records. The Chairmen of the Standing and 
Special Committees of the Association shall have 
the privilege of the floor in the House of Delegates, 
but shall have no right to vote as such Chairmen. 


SecTION 14. Members of the Present General 
Council. Members in office at the time of the 
adoption of this Constitution as members of the 
General Council of the Association shall continue 
in office as State Delegates until the expiration or 
termination of their respective terms. Their suc- 
cessors shall be elected as State Delegates. 


ARTICLE IV 
The Assembly 


SECTION 1. Membership and Meetings of Assembly 
The Assembly of the annual meeting shall consist 
of such members of the Association in good stand- 
ing as shall register at such annual meeting. Ses- 
sions of the Assembly shall be held at such times 
during the week of the annual meeting as the 
Board of Governors shall determine and announce, 
on at least thirty days’ notice through publication 
in the American Bar Association Journal. The 
President shall act as the presiding officer of the 
Assembly, and the Secretary of the Association 
shall be the Secretary of the Assembly. 


SECTION 2 Resolutions and Upen Forum Session 
At the opening session of the Assembly at each 
annual meeting, any member of the Association 
may present any resolution pertinent to the legal 
profession or to the objects of the Association. 
Resolutions so offered shall be referred to the 
Resolutions Committee, without debate at that 
time. Thereafter, during that annual meeting, the 
Resolutions Committee shall hold a public hearing 
upon the resolutions so offered and referred, to- 
gether with such other resolutions as, prior to such 
hearing have been received by the Resolutions 
Committee. At such hearing the proponents and 
opponents shall be given a reasonable opportunity 
to be heard. The Resolutions Committee shall 
thereafter make its report upon each such resolu- 
tion, for or against the same and with or without 
amendments or comments, to an open forum ses- 
sion of the Assembly during such week, at which 
time such resolution and report shall be open to 
reasonable debate; and a vote shall be taken there- 
on, as an expression of the views of the mem- 
bers present. The President shall promptly report 
to the House of Delegates all such resolutions, and 
reports and the results of the votes taken thereon. 
for the information and guidance of the House of 
Delegates. 


of Assembly Deleaates. Upon 
nominations made as provided in Sections 1 and 2 


Section 3 Election 
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of Article VII and Section 8 of Article III hereof, 
the Assembly shall elect five members of the House 
of Delegates. 


ARTICLE V 
Board of Governors 
SECTION ] How Constituted. There shall be a 
Board of Governors of the Association. The Board 
shall consist of the President, the Chairman of the 


House of Delegates, the last retiring President, the 
Secretary, the Treasurer, and the Editor-in-Chief of 


the AMERICAN Bar ASSOCIATION JOURNAL, all of 
whom shall be members ex-officio, together with 
ten other members to be elected as hereinafter pro- 
vided, to serve for terms of three years. Any 
vacancy occurring in any elective membership of 
the Board of Governors shall be filled for the un- 
expired term, by election as herein provided. In 
the absence of the President, the Chairman of the 


House of Delegates shall be the presiding officer 
of the Board of Governors. 


Section 2. Oath of Office. Before entering 
upon the duties of their office, the officers and the 
members of the Board of Governors shall be duly 
sworn in at the annual meeting, according to such 
form of oath as the House of Delegates shall pre- 
scribe, 


Section 3. Quorum. A majority of the Board of 


Governors shall constitute a quorum. 


Section 4. Power of Board of Governors. Subject 
in all respects to the authority and direction of the 
House of Delegates and between its meetings, the 
Board of Governors shall be the administrative 
board of the Association and shall have the power 
and authority to do and perform all acts and func- 
tions which the House of Delegates itself might 
do or perform, not inconsistent with the Constitu- 
tion and By-Laws or with any action taken by the 
House of Delegates. 


ARTICLE VI 
Officers of the Association 
The following officers shall be elected at each 
annual meeting of the House of Delegates, to serve 


for the year to end with the adjournment of the 
next annual meeting of the House of Delegates: 

\ President, who shall not thereafter be eligi- 
ble for election to that office; 

\ Vice-President from each federal judicial 
circuit ; 

A Chairman of the House of Delegates, chosen 
from the membership of the House of Dele- 
gates; 

\ Secretary; and 

A Treasurer 

The Board of Governors may elect, and may pre- 
scribe the duties of, one or more Assistant Secre- 
taries, an Executive Secretary, and such other em- 
ployees as it may determine, each of whom shall 
hold office at the pleasure of the House of Dele- 
gates or of the Board of Governors. The Execu- 
tive Secretary or other employees need not be 
members of the Association. 

ARTICLE VII 
Nomination of Officers and Certain Delegates 


Section 1. Nominations by State Delegates. The 
State Delegates from each State (and the Delegate 


from the territorial group) shall meet, not later 
than seventy days before the opening of the annual 
meeting in each year, and shall make, and promptly 
announce and publish, their nominations for the 
office of President, Vice-Presidents, Chairman of 
the House of Delegates, Secretary, and Treasurer, 
and for the members of the Board of Governors to 
be elected in that year, and for five delegates to be 
chosen by the Assembly for membership in the 
House of Delegates, of which delegates not more 
than one shall come from a single State. The time 
and place of the meeting of the State Delegates 
shall be fixed by the Chairman of the House of 
Delegates. Not less than twenty days’ written 
notice of such meeting shall be sent by the Chair- 
man of the House of Delegates to each State Dele- 
gate. The Chairman shall act as the presiding offi- 
cer of all meetings of State Delegates, and the Sec- 
retary of the Association shall act as Secretary of 
such meetings. A majority of the State Delegates 
present at any meeting shall be entitled to make 
any nominations. 


Section 2. Other Nominations. Not later than 
forty days before the opening of the annual meet- 
ing, two hundred members of the Association in 
good standing of whom not more than one hundred 
may be accredited to any one State, may file with 
the Secretary a nominating petition, duly signed, 
making other nominations for any office to be filled 
at the next annual meeting. The Secretary shall 
cause all nominations in whatever manner 
made to be published in the next issue of the 
AMERICAN Bar AssociATION JOURNAL and shall cer- 
tify such nominations to the House of Delegates. 


Section 3. Choice of Board of Governors by 
Circuits. There shall be a member of the Board 
of Governors chosen from each federal judicial 
circuit, each of whom shall at the time of his nomi- 
nation be a member of the House of Delegates. 
In 1936, a member of the Board of Governors shall 
be elected from each the first, second, sixth, and 
tenth circuits; in 1937, from the third, fifth and 
ninth circuits; in 1938, from the fourth, seventh 
and eighth circuits; and thereafter their successors 
shall be elected for three-year terms to end with 
the adjournment of the annual meeting following 
the expiration of such terms, The District of Co- 
lumbia shall be considered as a part of the fourth 
circuit. The members of the Executive Committee 
whose terms do not expire in 1936 shall continue 
in office as members of the Board of Governors 
until the expiration of the terms for which they 
were elected. In 1936, nominations shall be made 
by the State Delegates and the election shall be by 
the Assembly. After the year 1936, all elections 
upon nominations made as hereinbefore provided 
shall be by the House of Delegates on the first day 
of its annual meeting. 


Section 4. Optional Method of Nominating and 
Electing Member of Board of Governors from a Circuit. 
If at any time the State Bar Associations of a ma- 
jority of the States in a federal judicial circuit de- 
cide that the members of the Board of Governors 
from that circuit shall be elected by mail ballot and 
in writing notify the Board of Elections of that 
decision, the member of the Board of Governors 
from such circuit shall thereafter be nominated by 
the State Delegates from such circuit, within the 
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times prescribed for the nomination of State Dele- 
gates, and like opportunity shall be given for the 
making and filing of other nominations. There- 
after the Board of Elections shall send to all mem- 
bers of this Association in such circuit a printed 
ballot for the election of such members of the 
Board of Governors; and the election in and for 
such circuit shall be conducted in the same manner 
prescribed for the election of State Delegates by 
mail ballot. This optional method of nominating 
and electing a member of the Board of Governors 
from a circuit may be discontinued at any time by 
a majority vote of the State Bar Associations in 
such circuit. 


Section 5. Board of Elections. The Board of 
Governors shall select a Board of Elections com- 
posed of three disinterested members of the Asso- 
ciation not members of the House of Delegates, 
which Board shall supervise and conduct all nomi- 
nations and elections held, by mail ballot of the 
members of the Association and any referendums. 
The Chairman of such Board of Elections shall be 
a member of the highest court of law in a State. 
The Board of Elections shall have power to make 
and publish rules and regulations, not inconsistent 
with the Constitution and By-Laws of the Associa- 
tion, to govern the conduct of such nominations 
and elections, to insure a secret ballot and an ac- 
curate and prompt count and report of the votes 
cast. 


ARTICLE VIII 
Sections 


Section 1. Purpose of Sections. The work of 
the Association and Sections shall be at all times 
in furtherance of the unity of the Law as a science 
and in the interest of the profession and the per- 
formance of its public obligations. Consistently 
therewith, there shall be the following sections for 
carrying forward the work of the Association: 


Section of Legal Education and Admissions to 
the Bar; : 
Section of Patent, Trade-Mark and Copyright 

Law; 


Judicial Section; 

Section of Public Utility Law; 

Section of Bar Organization; 

Section of Criminal Law; 

Section of Mineral Law; 

Section of Municipal Law; 

Section of Insurance Law; 

Section of International 
Law; 

Section of the Junior Bar; 

Section of Real Property Law. 

And such other Sections as may be authorized 
by the House of Delegates upon the recom- 
mendation of the Board of Governors. 


Section 2. Section By-Laws. Each section shall 
have power to adopt and amend By-Laws, not in- 
consistent with the Constitution and By-Laws of 
the Association. Such By-Laws or amendments 
thereof shall become effective when approved by 
the House of Delegates, upon the recommendation 
of the Board of Governors. Each Section may de- 
termine and define by its By-Laws the qualifica- 
tions for membership therein 


Section 3. Section Officers and Council. Each 
Section shall have a Chairman, Vice Chairman and 


and Comparative 





Secretary, and a Council, which shall consist of the 
Chairman, Vice Chairman and Secretary, all of 
whom shall be members ex officio, together with 
such number of other members as may be provided 
by the Section By-Laws. 


SEcTION 4. Reports of Sections and Committees 
Each Section and Committee of the Association 
shall, on or before such date in each year as shall 
be fixed by the Board of Governors, prepare and 
transmit to the House of Delegates, through the 
Board of Governors, its written report covering its 
work for such year and its recommendations, if 
any. Each Section and Committee of the Associa- 
tion shall have such powers and duties, not incon- 
sistent with the Constitution and By-Laws of the 
Association, as may be determined by the House 
of Delegates or by the Board of Governors when 
the House of Delegates is not in session. No re- 
port, recommendation, or other action, of any Sec- 
tion, or of any Committee of the Association or 
Section shall be or be considered as, the action of 
the Association, unless and until the same has been 
approved or authorized by the House of Delegates 
or by the Board of Governors. 


SecTION 5. Section Dues. The enrolled mem- 
bers of any Section of the Association may be re- 
quired to pay annual Section Dues, in such an 
amount and for such purposes, as the House of 
Delegates may from time to time determine. 


ARTICLE IX 
Reports and Publications 


SECTION 1. Issuance and Distribution. The An- 
nual Reports of the Association shall be free of 
charge to members in good standing. All other 
publications of the Association and of its Sections 


and Committees shall be issued and distributed 
upon such terms and conditions as the Board of 
Governors shall provide. 


SecTION 2. Informative Services to Members. 
It shall be an especial duty of the Board of Gov- 
ernors, in co-operation with the appropriate Sec- 
tions and Committees of the Association, to develop 
methods of making the Association and its publica- 
tions useful and of practical assistance to the 
members in their professional work. The Board of 
Governors shall, from time to time, prepare and 
submit to the House of Delegates specific plans 
to such end. 


ARTICLE X 
Termination of Membership 


Section 1. Resignation of Members. A member 
not in default in payment of dues, and against 
whom no complaint or charge is pending, may at 
any time file his resignation in writing with the 
Secretary, and it shall become effective as of the 
date it was filed when accepted by the Board of 
Governors. The Board of Governors may reinstate 
any member who has resigned, on his written 
application for reinstatement, without re-electing 
him, if his application is filed within one year after 
the acceptance of his resignation by the Board of 
Governors. 


Section 2. Expulsion and Reinstatement of Mem- 
bers. The Board of Governors may censure, sus- 
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pend or expel any member for cause after a hear- 
ing, or may suspend or drop from membership any 
member for non-payment of dues. Any member 
suspended, expelled or dropped from membership 
may be reinstated by the affirmative vote of a ma- 
jority of the members of the Board of Governors. 


SecTION 3. Cessation of Property Interest on 
ermination of Membership. All right, title and in- 
terest, both legal and equitable, of a member in and to 
the property of the Association shall cease and de- 
termine in the event of any or either of the following: 
a) the expulsion of such member; (b)the striking of 
is name from the roll of members; (c) his death or 
/) his transfer to the special list of 


resignation 


members. 

ARTICLE XI 

Incorporation 
[he Association by affirmative vote of at least 
ree-fourths of the members present at any ses- 
of an annual meeting of the Assembly, pro- 
vided at least two hundred members are present 
at such session, may, with the concurrent action of 


a majority of the House of Delegates, determine to 
cation to become a corporation without 
stock under the general laws, or by 
special charter, of any State or of the United States, 
nd in case of such determination, the Association 

such vote may authorize the President and the 
Board of Governors to have done all acts necessary 
and appropriate to accomplish such incorporation, 
ind when it shall be accomplished to transfer all of 
the Association’s property interests to such cor- 
poration 


make appli 


shares of 


ARTICLE XII 
Adoption and Amendment of By-Laws 


By-Laws may be adopted, amended, or rescinded 
it any annual meeting of the Association by a two- 
thirds vote of the members of the Assembly present 
at the session at which the same is voted on and a 
two-thirds vote of the members present at a meet- 
ing of the House of Delegates at which the same is 
voted on; provided that notice of the proposed 
action shall have been given by the Secretary to 
the members of the Association and to the members 
of the House of Delegates, either by mail or by 
publication in the American Bar Association Jour- 
nal, at least thirty days before the meeting at which 
is proposed to be taken. 


ARTICLE XIII 
Amendment of Constitution 


This Constitution may be altered or amended 
only by a vote of three-fourths of the members 
present at any session of the Assembly at any 
annual meeting but no such change shall be made 
unless at least two hundred members shall be 
present at such session nor without the concurrent 
action of a two-thirds vote of the House of Dele- 
gates, or unless notice of the proposed alteration or 
imendment shall have been given by the Secretary 
to the members of the Association and to members 
of the House of Delegates, either by mail or by 
publication in the American Bar Association Jour- 
nal at least thirty days before the meeting at which 
the amendment is offered. 


uch action 





BY-LAWS 


ARTICLE 1 
Election and Classes of Membership 


SECTION 1. Nomination of Members. Each State 
Delegate shall appoint a membership committee of 
five members of the Association for his respective 
State or Territory. Applications for membership 
shall be considered by such committee only upon 
endorsement of a member of the Association in 
good standing. Upon the approval of a majority of 
the membership committee for the State or Terri- 
tory in which the applicant resides, he shall be 
deemed nominated for membership. 


Section 2. Election of Members. All nomina- 
tions made pursuant to Section 1 hereof shall be 
reported to the Board of Governors for action. Two 
negative votes in the Board of Governors shall 
prevent an applicant’s election. 


Section 3. Life Membership. Any person eligible 
for membership in the Association and elected as 
above provided, and any member of the Associa- 
tion heretofore elected, may become a life member 
of the Association upon written notice to the Treas- 
urer and payment of the sum of $100 for such life 
membership. Such payment when made shall be 
in full of all dues to the Association during the life 
of such member. A life member shall have all the 
privileges of an active member of the Association. 
All sums paid for life membership in the Associa- 
tion shall be invested by the Treasurer and the 
income therefrom shall be used for the general 
purposes of the Association, unless otherwise pro- 
vided by further amendment hereof. 


Section 4. Honorary Membership. Persons of 
distinction who are members of the legal profession 
of another country, but not members of the Bar 
of any State or Territory of the United States, may 
be elected by the House of Delegates or by the 
Board of Governors to honorary membership in 
the Association, without formal nomination or cer- 
tification. Honorary members shall be entitled to 
the privileges of the floor of the assembly and the 
sections during meetings, but shall not be entitled 
to vote; and they shall pay no dues and shall have 
no right, title or interest in any of the property of 
the Association. 


Section 5. Special List of Members. Any mem- 
ber of the Association who shall have attained the 
age of seventy years, and who has been a member 
of the Association in good standing continuously 
during at least twenty-five years last past, shall, 
upon request, have his name placed upon a special 
list of members, and shall thereafter be exempt 
from further payment of Association dues. 


ARTICLE II 
Association Dues 


Section 1. Scale of Dues. Each member shall pay 
to the Association as its dues $8.00 for the period of 
each year from July first to June thirtieth following, 
payable on July first of each year in advance, which 
sum shall include the individual subscription of the 
member to the AMERICAN Bar ASSOCIATION JOURNAL, 
which is $1.50 per year; provided, however, that dur- 
ing the first five years after his original admission to 
the Bar, the dues of a member shall be $4.00 per year. 
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Section 2. Pro Rata Payment. A newly elected 
member shall pay in advance his association dues 
prorated for the balance of such year in which he is 
elected, computed on a quarterly basis, beginning 
with the quarter of the year in which he is elected. 


Section 3. Default in Payment. No person shall 
be in good standing or be qualified to exercise or 
be entitled to receive any privilege of membership 
who is in defaut in the payment of his association 
dues for six months. The Board of Governors, in 
its discretion, may remit the dues of any member 
under special circumstances 

Section 4. Honorary Members. This Article shall 


not apply to honorary members of the Association 


or to members who ha been placed on the special 
list pursuant to Section 5 of Article I of the By- 
Laws. 

Section 5. Joint Dues. In case any State or 


Local Bar Association shall propose the establish- 
ment of a system of joint dues between itself and 
the American Bar Association, under which all of 
its members become members of the American Bar 
Association, as well as of such State or Local Bar 
Association, the Board of Governors shall have the 
power, subject to the approval of the House of 
Delegates, to agree upon, establish and put in force 
such a system of joint dues, determine the total 
amount of such joint dues, fix the division of the 
same between the two Associations, and determine 
the method of billing and collection therefor. 


Section 6. Form of Application for Membership. 
The Board of Governors shall prescribe the form of 
application for membership and endorsement of 
nominations: and it may direct that payment on 
account of dues shall accompany the application or 
nomination. 

Section 7. Certificate of Membership. Each mem- 
ber of the Association shall receive and shall be 
entitled to retain while he is a member in good 
standing, a certificate of membership in the Asso- 
ciation. 


Section 8. Default in Payment of Association 
Dues. If any member is in default in the payment of 
his Association dues for a period of six months 
after the same shall have become payable, the 
Treasurer shall forward to such member a copy of 
this By-Law, and shall notify such member that 
unless such dues are paid within one month there- 
after such default will be reported to the Board of 
Governors. Upon such report being made to the 
Board of Governors, it may, without further notice, 
cause the name of such member to be stricken from 
the roll for non-payment of dues, and the member- 


ship, and all rig respect thereto of such 
member shall thereupon cease. 
ARTICLE III 
Annual Meeting 
Section 1. Program. The program at the annual 


meeting of the Association shall be arranged by the 
Board of Governors, and notice thereof shall be 
given to the members of the Association at least 
thirty days before the meeting. The first and or- 
ganization meeting of the House of Delegates shall 
be held on August .., 1936. 


Section 2. President’s Address At each annual 


meeting of the Association the President shall de 
liver an address before the Assembly and the House 
of Delegates in joint session, upon ha topic as he 
may select with the approval of > Board of Gov- 


ernors. The American flag shall be ale layed at all 
meetings of the Association. 


ARTICLE IV 
Reports of Committees 


When a printed report of a Committee recom- 
mends action by the Association, the recommenda- 
tion shall be set forth in italics or underscored 
type, or in some other form which will readily 
distinguish the recommendations from the body of 
the report. The Chairman of the Committee may, 
if requested, state to the meeting the substance of 
such report and recommendations 


ARTICLE V 
Resolutions—Procedure 


SECTION 1. Limitation on Speaking. No person 
shall speak in the assembly more than ten minutes 
at a time nor more than twice on one subject, 
except as indicated on the program prepared by the 
Board of Governors. 


SECTION 2. KResolutions. Every resolution pre- 
sented to the Assembly shall be in writing. Unless 
a resolution presented to the Assembly is of a 
formal character or presented by a committee, such 
resolution shall be referred by the Chair on presen- 
tation, without debate, to the Resolutions Commit- 
tee for consideration and report. Only resolutions 
which are favorably reported by a committee or 
adopted by the Assembly shall published in the 
proceedings of the meeting. 


SECTION 3. Complimentary Resolutions. No reso- 
lution complimentary to an officer or member for 
any services performed, paper read or address de- 
livered, shall be considered by the Assembly, the 
House of Delegates, or any Section of the Associa- 
tion. 


SECTION 4. Privileges of Fl Members of the 
legal profession of any foreign country or of any 
State, who are not members of the Association, 


may be admitted to the privileges of the floor at 
any meeting of the Assembly. 
ARTICLE VI 


House of Delegates 

SEcTION 1. Reference of Matters to Members of 
House of Delegates. The House of Delegates or the 
Board of Governors may refer to any member of 
the House of Delegates, for information, advice or 
action, any matter pertaining to the welfare of the 
Association, in the State or locality from which 
such member comes. 


Information for State and local Bar 
Associations. The Chairman of the House of Dele- 
gates shall promptly transmit to each State and 
participating local Bar Association reports and in- 
formation as to all actions taken by the House of 
Delegates. 


SECTION 2. 


ARTICLE VII 
Custody of Papers, Addresses and Reports 
All papers, addresses and reports read before the 
Assembly or House of Delegates or submitted to it, 
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lzed with the Secretary and become the 


property of the Association, and shall not be pub- 
hed unl y the express direction of the Board 
of Governors. 


ARTICLE VIII 
Officers of Association 


~ 


l. Dutie The officers of the Associa- 
tion - shall perform the duties usually performed by 
such officers, together with such duties as shall be 
prescribed by the Constitution or By-Laws or by 
the House of Delegates or Board of Governors. 


SECTION 2. Term of Office and Vacancies. The 
f all persons elected at any annual 

ill commence at the adjournment of 
ng. The Chairman of the General Coun- 
cil now in office shall be and act as the Chairman 
of the House of Delegates until his successor has 
been elected and has qualified. 

Vacancies in any office, except the House of 
Delegates and the elective members of the Board of 
Governors occurring between the annual meetings, 
hall | lled by the Board of Governors. 


terms ot otnce ol 


5 Each officer of the 
\ssociation shall make an annual report to the 
Association which shall be filed with the House of 
Delegates. 


I J Officers Re pt rts. 


( 
il 


Section 4. Audit of Treasurer's Report. The 
[reasurer’s report shall be examined and audited 
ually by a licensed public accountant desig- 
1 by the President before its presentation. 


ARTICLE IX 
The American Bar Association Journal 


[he AMERICAN BAR ASSOCIATION JOURNAL shall 
be conducted by a Board of Editors, which shall 
consist of six members, including the Editor-in- 
Chief, wl shall be elected by the other members 
ff the board. Upon his election as Editor-in-Chief 
he shall become a member of the Board of Editors. 
He shall hold office as Editor-in-Chief at the 
pleasure of the Board of Editors and when he 

n-Chief he shall cease to be a 


ceases to e tditor-1 


nember of the Board of Editors. The Board of 

litors may by election fill vacancies in said board, 
ippoint Managing Editor and such other em- 
lovee they deem necessary or advantageous 
ind they shall have the management of the JOURNAL 


_ of its financial affairs, reporting their action 
to | Board of Governors, but the Board of Gov- 


ernors ma y a vote of the majority of all its 
members disapprove or rescind any action or ap- 
pointment of the Board of Editors. All its revenues 


ym whatever source derived shall be transmitted 


forthwith to the Treasurer of the Association and 
ill its bills shall be paid by the Treasurer on 
presentat of proper vouchers 
ARTICLE X 
Committees 
SECTION 1. Appointment and Tenure. The fol- 
lowing Standing Commi ttees shall be appointed 
innually the Presi dent, each to consist of five 
members (unless otherwise specifically indicated 
lerein), to serve for the year ensuing and until 
their respective successors are appointed. The 
President shall designate the Chairman and shall 


notify the members of the committee of their 
appointment: 


On Admiralty and Maritime Law; 

On Aeronautical Law; 

On American Citizenship, to consist of ten 
members; one from each judicial circuit; 

On Commerce; 

On Commercial Law and Bankruptcy ; 

On Communications; 

On Federal Taxation, to consist of seven 
members ; 

On Jurisprudence and Law Reform, to consist 
of ten members, one from each federal ju- 
dicial circuit; 

On Labor, Employment and Social Insurance; 

On Legal Aid Work; 

On Noteworthy Changes in Statute Law; 

On Professional Ethics and Grievances, to con- 
sist of ten members. 

On Publicity ; 

On State Legislation, to consist of two mem 
bers in each State, with a Chairman of the 
whole Committee; 

On Unauthorized Practice of the Law. 


In addition to the aforesaid Standing Commit- 
tees, the President shall appoint a Resolutions 
Committee, a Reception Committee, and such spe- 
cial committees as the House of Delegates or the 
Board of Governors may authorize. Each of such 
special committees shall consist of five members 
(unless otherwise specifically directed by the House 
of Delegates or the Board of Governors) and shall 
serve for one year ensuing and until their respec- 
tive successors are appointed. Such committees 
shall perform the duties prescribed by the House 
of Delegates or the Board of Governors. The 
President shall designate the Chairmen of such 
committees and shall give notice to the persons 
appointed. 


In order to make available to the following com- 
mittees a cross section of representative opinion of 
the legal profession throughout the United States, 
each of the committees on American Citizenship, 
Commerce, Federal Taxation, Jurisprudence and 
Law Reform, Labor, Employment and Social In- 
surance, Professional Ethics and Grievances, and 
Unauthorized Practice of the Law, shall have an 
Associate and Advisory Committee, composed of 
one member from each State, to be appointed by 
the President after consultation with the President 
of the State Bar Association of such state. Such 
Associate and Advisory Committee shall function 
under the supervision of the Committee of the 
Association to which it is related, and shall per- 
form such duties as may be requested by the Com- 
mittee of the Association, subject to the control 
of the House of Delegates. 


Section 2. Vacancies. The President shall have 
power to fill vacancies in any committee. 


Section 3. Quorum. A majority of the members 
of any committee shall constitute a quorum. 


Section 4. Committee on Admiralty and Mari- 
time Law. The Committee on Admiralty and Maritime 
Law shall be charged with the duty of considering 
bills introduced in Congress, decisions of the 
courts, and projects of international conferences 
which affect the maritime laws of the United 
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States, and of recommending such changes in such 
laws as are desirable. 


SeEcTION 5. Committee on Aeronautical Law. The 
Committee on Aeronautical Law shall have power 
to consider and report on all questions pertaining 
to the iaw of aeronautics 


SECTION 6. Committee on American Citizenship. 
The Committee on American Citizenship shall 
consist of one member from each federal judicial 
circuit and it shall be its duty to inspire in the 
people of the United States a proper appreciation 
of the privileges as well as the duties of American 
citizens, 


SEcTION 7. Committee on Commerce. The Com- 
mittee on Commerce shall study the existing status 
of federal and state laws and proposed amend- 
ments thereto pertaining to or attecting interstate 
or foreign commerce, recommend to the Associa- 
tion as occasion may require such action by the 
Association as may be deemed proper, and consider 
and report on such other matters as in the judg 
ment of the committee are reasonably pertinent to 
the subject of foreign and interstate commerce and 
the laws relating thereto. 


SecTION 8. Committee on Commercial Law and 
Bankruptcy. The Committee on Commercial Law and 
Bankruptcy shall have power to consider and 
report on all matters having to do with commer- 
cial law and bankruptcy and the practice and ad- 
ministration thereof, other than matters within the 
field of interstate or foreign commerce. 


SEcTION 9. Committee on Communications. The 
Committee on Communications shall have power 
to consider and report on all questions pertaining 
to laws and treaties governing the transmission of 
intelligence through the application of electrical 
energy or other use of electricity whether by wire 
or wireless. 


SECTION 10. Committee on Federal Taxation. 
The Committee on Federal Taxation shall study 
existing and proposed federal statutes relating to 1n- 
ternal revenue, relation of the same to state tax laws 
and revenues and shall secure information, advice, 
criticism and comment upon such statutes and the 
regulations issued thereunder; and shall formulate 
and submit its recommendations and such amend- 
ments, if any, to such laws and regulations as the 
Committee may deem advisable. 


SEcTION 11. Committee on Jurisprudence and Law 
Reform. The Committee on Jurisprudence and Law 
Reform shall have the power, except as to matters 
referred to special committees, to consider and 
report concerning all matters of jurisdiction, and 
procedure in the state and federal courts, including 
reforms of the substantive law, and such other 
related matters as may be referred to it by the 
House of Delegates or the Board of Governors. 


SEcTION 12. Committee on Labor, Employment 
und Social Insurance. The Committee on Labor, 
Employment and Social Insurance shall study and 
report respecting existing and proposed laws in the 
federal sphere concerning labor, employment and 
social insurance; and shall formulate and submit 
such recommendations concerning the same as the 
Committee may deem advisable. 


SEcTION 13. Committee on Legal Aid Work. It 
shall be the duty of the Committee on Legal Aid 
Work (1) to maintain a continuing study of the 
administration of justice as it affects the poorer 
citizens and immigrants throughout the country, 
(2) to promote remedial measures intended to 
assist poor persons in the protection of their legal 
rights, (3) to encourage the establishment and efti- 
cient maintenance of legal aid organizations, and 
(4) to cooperate with other agencies, both public 
and private, interested in these objects. 


SECTION 14. Committee on Noteworthy Changes 
in Statute Law. The Committee on Noteworthy 
Changes in Statute Law shall report annually to 
the Association the noteworthy changes in the law 
resulting from statutes passed by the Congress and 
by state legislatures. 


SECTION 15. Committee on Professional Ethics and 
Grievances. The Committee on Professional Ethics 
and Grievances shall: 

(a) Formulate and recommend standards 
and methods for the effective enforcement of 
high standards of ethics and conduct in the 
practice of law as a profession; develop and 
recommend improved disciplinary methods and 
procedures; co-operate with the disciplinary 
tribunals or committees established by courts 
or other public authority; consider the Canons 
of Ethics of the Legal Profession and of Ju- 
dicial Officers and the observance thereof; and 
make recommendations for amendments to or 
clarifications of the Canons of Ethics when the 
same may appear to be advisable; 


(6) Upon request, advise or assist State and 
local Bar Associations in their activities in re- 
spect to the professional conduct of lawyers 
and the ethics of the profession; make such 
investigations of professional conduct and of 
abuses in connection with the practice of law 
as may be directed by the House of Delegates 
or the Board of Governors; furnish informa- 
tion and make recommendations on the fore 
going subjects to the House of Delegates or 
the Board of Governors; provided, however, 
that where investigations of facts are involved 
in any pending matter, the Committee may 
refer the same, for investigation and report in 
first instance, to the appropriate tribunal or 
Committee within the State or to the appro- 
priate State or local Bar Association; 

(c) Be authorized, when consulted by any 
member of the Association or by any officer 
or committee of a State or local Bar Associa- 
tion, to express its opinion concerning proper 
professional or judicial conduct, but such 
opinions shall not deal with questions of ju- 
dicial decision or judicial discretion, and shall 
not be given until considered by the commit- 
tee and approved by a majority thereof. 


(d) Be authorized to consider all informa- 
tion as to the professional conduct and, except 
as hereinafter limited, the judicial conduct of 
any member of the Association and to proceed 
in accordance with rules adopted and ap- 
proved as provided in sub-paragraph (e) of 
this section, upon its own motion or upon 
complaint preferred. The committee shall not 
consider questions of judicial decision or dis- 
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cretion. After a hearing thereon, the commit- 
tee may recommend to the Board of Governors 
the public or private censure or expulsion of 
member and such censure or expulsion 
shall become effective on the Board of Gov- 
ernors’ approval of such recommendation. 


(e) Be authorized to adopt such rules as it 
may deem desirable concerning the methods 
and procedure to be used in expressing opin- 
ions, in making investigations, in the hearing 
of complaints and taking of testimony. Such 
rules shall not become etfective until approved 
by the Board of Governors. 

SECTION 16. Committee on Resolutions. The 
Committee on Resolutions shall consist of such 
number of members as shall be authorized by the 
Board of Governors and the Committee shall be 
appointed by the President and shall be the tri- 
bunal for consideration and report, pursuant to 
Article IV, Section 2 hereof, upon such resolutions 
as shall be offered by members of the Association 
for consideration by the Assembly. 


SECTION 17. Committee on State Legislation. It 
shall be the duty of the members of the Commit- 
tee on State Legislation, under the direction of its 
Chairman, to endeavor to secure the enactment in 
their respective states of legislation approved by 
the Association and recommended by it to the 
State legislatures for adoption, and to co-operate 
vith the Commissioners from their State in the 
National Conference of Commissioners on Uniform 
State Laws, in securing the adoption in their State 
of the Acts recommended by the Conference and 


pproved by the Association. 
SECTION 18. Committee on Unauthorized Practice 
f the Law. The Committee shall keep itself and the 
\ssociation informed with respect to the unauthor- 
ed practice of law by lay agencies and the par- 
ticipat f attorneys therein, and concerning 
methods for the pre vention thereof. The committee 


1 


shall seek the elimination of such unauthorized 
| participation by such action and meth- 


Is ast be appropriate for that purpose, includ- 
ing cooperation with, and assistance and advice to 
state, district and local bar associations and other 
orgat itions 

Section 19. Conference of Committees with Com- 
missione? n Uniform State Laws. Whenever a com- 
mittee is considering any subject respecting State 
legislation, it shall confer with the National Con- 


ference of Commissioners on Uniform State Laws. 


SECTI 20. Reception Committee. There shall be 
ippointed annually by the President a Reception 
Committee, whose duty shall be to attend imme- 
liately before and at the opening of the first day’s 
session of the annual meeting to receive members 
ind delegates and introduce them to each other. 


Meetings of the Committees. Each 
Committee of the Association, unless otherwise di- 
rected by the House of Delegates, or the Board of 
Governors, shall hold a meeting during the annual 
meeting of the Association. 


SECTION 21 


Section 22. Expenses of Board of Governors and 
Committe Traveling and other necessary expenses 
incurred by the Board of Governors or by any 
Committe: the Association during the interim 
betweet nnual meetings, upon presentation of 


proper vouchers therefor in form approved by the 
Board of Governors, shall be paid by the Treasurer 
out of such appropriations as the House of Dele- 
gates or Board of Governors shall have made for 
such purpose. Vouchers for such expenditures in- 
curred by the Board of Governors shall be ap- 
proved by the Chairman of the House of Delegates. 
Vouchers for such expenditures incurred by any 
committee of the Association shall be approved by 
the Chairman of such committee. No appropriation 
shall be made for traveling expenses of any mem- 
ber of any associate or advisory committee. 


Section 23. Printing of Reports of Committees. 
All committees may have their reports printed by 
the Secretary before the annual meeting of the 
Association unless otherwise ordered by the Board 
of Governors; and any such report containing any 
recommendation for action by the Association, 
shall be printed, together with a draft of a bill em- 
bodying the views of the committee, whenever 
legislation shall be proposed; but any matter pre- 
viously printed and distributed may be omitted in 
the discretion of the Board of Governors. Such 
reports shall be distributed by mail by the Secre- 
tary to all members of the Association at least 
thirty days before the annual meeting at which 
such report is proposed to be submitted; provided, 
however, that when a Section of the Association or 
the National Conference of Commissioners on Uni- 
form State Laws reports the work and recommen- 
dations of such Section or Conference such report 
may be considered or acted upon at any meeting 
of the Association immediately following or held 
contemporaneously with such meeting of such 
Section or Conference, without being previously 
distributed as above provided. 


ARTICLE XI 
Intervention in Litigation 


No Section or Committee shall assume to repre- 
sent the Association in any court or in a contro- 
verted procedure before any other tribunal unless 
authorized so to do by the House of Delegates or 
by the Board of Governors; or, in case of emer- 
gency, by the President. 


ARTICLE XII 
Sections—General Regulations 


Section 1. Meetings of Sections. Each Section 
shall meet annually in connection with the annual 
meeting of the Association and immediately pre- 
ceding or during the period of such annual meet- 
ing, as the Board of Governors may direct. 


Section 2. Publication of Proceedings of Sections. 
The proceedings of any or all of the Sections may 
be published from time to time, in the discretion 
of the Board of Governors. 


Section 3. Membership of Sections. Any mem- 
ber of the Association may enroll himself as a 
member of any Section provided he meets the re- 
quirements in other respects of the By-Laws of 
such Section. 


Section 4. Appropriations to Sections. Appro- 
priations may be made from time to time by the 
House of Delegates or the Board of Governors to 
any Section, and to the National Conference of 
Commissioners on Uniform State Laws; but the 
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financial liability of the Association to the Sections 
or any of them, or to the National Conference of 
Commissioners on Uniform State Laws, shall be 
limited to such appropriations as may be made for 
them and shall cease upon payment by the Treas- 
urer of the Association on account of the Sections 
or of the Conference of the amount so appro- 
priated. 


SEcTION 5. Conference Sections with National 
Commissioners on Uniform State Laws. Whenever 
a Section is considering any subject respecting 
proposed state legislation, it shall confer with the 
National Conference of Commissioners on Uniform 
State Laws. 


Professional Ethics Committee 








Many of the facts and considerations perti- 
nent to the development of a plan for a 
representative and improved organization of 
the Bar, were set forth by the President of 
the American Bar Association in an address 
before The State Bar of California, on Sep- 
tember 19, 1935. Copies of that address, for 
consideration in connection with the plan now 
submitted, may be obtained, together with 
copies of this plan in pamphlet form, in any 
desired number, on request to the American 
Bar Association. 











Rules Organization and Offer 


of National Lawyers Committee Not Unethical— 
Opinion in Full 


HE Committee on Professional Ethics and Griev- 
“| eaces of the American Bar Association for the 

year 1935-36 held its first meeting on Nov. 15-17 
in Columbus, Ohio, in the offices of the Secretary of 
the Committee, Dean Herschel W. Arant, of the Ohio 
State University College of Law. Three new faces 
were present at the meeting: Mr. Robert T. McCracken, 
of Montgomery and McCracken, Philadelphia, Penn 
sylvania, the new Chairman; Judge James F. Ailshie, 
of the Supreme Court of the State of Idaho, Boise, 
Idaho; and Mr. Philbrick McCoy, Counsel for the 
State Bar of California, Los Angeles, California. The 
other members present were: Hon. Arthur E. Suther 
land, former Justice of the Supreme Court of the State 
of New York, Rochester, New York; Hon. George B. 
Martin, former United States Senator from the State 
of Kentucky, Catlettsburg, Kentucky; and Dean H. W. 
Arant. The Honorable Orie L. Phillips, Senior Judge 
of the Tenth Circuit Court of Appeals, Denver, Colo 
rado, was unable to be present. 

The Committee held meetings morning, afternoon 
and evening, for three days. It disposed of a vast 
amount of more or less routine business, and promul 
gated Opinion No. 148, upholding the right of lawyers 
to offer publicly free legal services to persons in need 
of such services and unable to pay for them. Two or 
three important disciplinary matters were put over until 
the next meeting, because of the fact that disciplinary 
proceedings involving the members against whom com- 
plaints were lodged are still pending in the courts. The 
Committee also postponed expressing an opinion, in 
answer to a request, as to the ethical propriety of cer- 
tain conduct on the part of lawyers, because the 
propriety of the conduct referred to may be determined 
by the court in pending litigation. 

There was a discussion of the problem of publica 
tion of the Committee’s Opinions in a more compact 
and accessible form, and a sub-committee of the Com- 
mittee was appointed to undertake the job of putting 
them together for publication in a single volume, which 
will include a Digest and a “Shepardization” of the 
Opinions. The Committee’s next meeting will be held 
in Chicago, Illinois. The dates tentatively set for the 
meeting are February 14, 15 and 16, 1936. 

The opinion as to the propriety of certain activi- 
ties of the National Lawyers’ Committee affiliated with 


the American Liberty League (No. 148) has excited 
wide interest. ub 


It is therefore published in full, 
with the following introductory matter which explains 
| 


how the question came before the Committee. 


, 
along 


Mr. Carl N. Davie, of Atlanta, Georgia, who has 








been a member of the Association in good standing 
since 1923, addressed a communication to the Associa- 
tion, under date of September 25, 1935 set forth 
the following excerpt from a press dispatch appearing 
in the Atlanta Constitution of September 20, 1935 
“LIBERTY LEAGUE PLANS 
LAWYER SERVI 
\nyone who ‘Bucks’ New 
counsel without chars 

“WASHINGTON, Sept. 19 UP \ vast ‘free 
lawyer’ service for firms and individuals bucking New 
Deal laws on constitutional grounds was an indicated aim 
ot the American Liberty League as ga ay 
found the National labor relations act unconstitutiona 

“President Jouett Shouse said th iwue was consid 
ering legal defense aid for persons and panies unal 
to finance litigation over New Deal 
by the league’s lawyers to be uncor 

“Such action by the league would be ar to that 
of the Civil Liberties Union, which supplies lawyers fot 
the defense in the Scottsboro negro assault case 

Concerning the contents of this press dispatch, M1 
Davie propounded to the Association the following 
questions, and asked the opinion \ssociation’s 
Committee on Professional Ethics and Grievances cot 


cerning them: 


“I—Is not such an advertisement et 





tion which is not only reprehensible according to the ethics 
of the profession, but which also violates the criminal pro 
visions of the statutes in nearly every state in the union? 

“2—With what grace can those of us who are engaged 
in ilar litigation charge fees whe clients such 
widespread advertisement are advised that they can get 
such legal advice and such legal defense free of charge 
and under such circumstances do you think we could ever 
collect from our clients fees commensurate with the work 
we are required to do? 

“3—Don’t you think it should be the bu s of the 


Association to repudiate such tactics, such advertisements, 
and that even if the lawyers who have { 





BO tet 


eon MODI 





‘ aieieineeimiieainaiieds 
the ‘Civil Liberties Union,’ are of promi- 
e in the profession?” 
Article VIII of the Asso- 
as a member of the Asso- 
submit such an inquiry to the 
its Committee. Upon its receipt by 
t iation, it was by him duly 
Committee on Professional Ethics and 
( Other members of the Association asked 
tion and opinion on the 


Sectior 13(1 oft 





ce of the Association and its Com- 
and request for opinion 


itute or involve a “complaint” against 
\ssociation, did not involve a hearing 
harges,” and did not involve inquiry 


ea the truth or accuracy of the 
ts upor hich the communication is 


the Committee on Professional 


Lawyers’ Committee re- 
mmunication, and invited 
r its Chairman to submit to the 
Professional Ethics and Grievances any 
iw fit as to the matters to 
ert the statement quoted by 

the press dispatch in the Atlanta Con 
Chairman of the National Lawyers’ Com- 
wrote to the Association 


authorized by the Na- 


d t Committee or any member thereof and | 
Mr. Jouett Shouse to say that he did not 
ent above quoted and attributed to him 


authorized any statement 


neve i¢ 0 
the st ent of the Hon. James M. Beck 
re 
Af QD 1 : » 
Ml. Beck of our Committee in his radio 
35 
1 Lawyers Committee) have ex 
continue express their judgment from 


is to the validity of legislation, and if and 
rican citizen, however humble, is without 
d his constitutional rights in a court of 
lawyers will, without any 
uurce, defend the rights of the 
out, in the most effective 
ntain and defend the Con- 


4 


ee was later requested to render an 

e | y of the statement made in 

Mr. | radio address. The opinion reads as 
OPINION 148 


Organization by lawyers and expression of 
their views on public questions, including the valid- 
' ity of legislation, is not unethical. 

Offering publicly to render legal services with- 
out charge to citizens who are unable to pay for 
them is not unethical. 

A nt r of members of the American Bar As- 
requested the opinion of the Committee 


has been organized under the title 
Liberty League. One of the adjuncts 
1 consists of a group of lawyers known 
awyers Committee, presently fifty- 
ind including prominent counsel from 
' towns throughout the United States. 
, nde ctober 25 one of these attorneys, in a 
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Ropert T. 
Chairman Association’s Committee on Professional 
Ethics and Grievances. 


McCracken, Philadelphia, 


radio address, while describing the work of the Com- 
mittee which had just published an opinion as to the 
constitutionality of the National Labor Relations Act, 
made the following statement: 

“If and when any American citizen, however humble, 
is without means to defend his constitutional rights in a 
court of justice, one or more of these lawyers will, with- 
out any compensation from any source, defend the rights 
of the individual.” 

The question propounded is whether or not this 
statement with its implications offends any of the 
Canons of Ethics of the American Bar Association. 

The Committee’s opinion was stated by Mr. Mc- 
CRACKEN, Messrs. Sutherland, Martin, Arant, Ailshie 
and McCoy concurring. The Honorable Orie L. 
Phillips was absent and did not participate. 

In the view of the Committee, the question involves 
more than the mere offer contained in the foregoing 
excerpt from the address. It comprises a consideration 
of the proposed functioning of the National Lawyers 
Committee, which, as described in the foregoing address 
and in a number of pamphlets circulated by the Ameri- 
can Liberty League, consists in the main of two proffers 
of service, (a) the preparation and dissemination from 
time to time of opinions upon legislation as the same 
is enacted by the Congress or perhaps the legislatures 
f the several states with particular reference to the 
constitutionality of such legislation, and (b) voluntary 
defense of American citizens unable financially to retain 
counsel when such citizens believe their constitutional 
rights to be imperilled by such legislation. 

The right of citizens to organize and to give ex- 
pression to views which they entertain upon public 
questions is one of the unalienable rights which Ameri- 
cans enjoy, and lawyers enjoy that right as citizens 
in common with their fellow men. The Committee on 
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Professional Ethics and Grievances of the American aimed at a situation such as this, in which a group of 


3ar Association expresses no rusge-angh as to the sound- lawyers announce that they are willing to devote some 
ness of the conclusions reached by the National Lawyers of their time and energy to the interests of indigent 
Committee of the American Liberty League that the citizens whose constitutional rights are believed to be 
National Labor Relations Act is unconstitutional, but infringed. 

we do affirm that lawyers thus associated have the right Nor is there any fair interpretation of Canon 28 
to express their views in that way. Voltaire said, “I which may be said to be offended by this proposal. It 
wholly disapprove of what you say, but will defend to will be noted that the offer made in the addr s te 
the death your right to say it.” defend citizens against threatened infringement of their 


Moreover, in upholding their right to organize and __ constitutional rights. So far as we are able to antici 
express and promulgate their views we need not assume pate, no substantial increase of litigation is likely to 





that these lawyers are actuated solely by altruistic result from the expressed willingness of these men to 
motives. It would be extraordinary indeed if some of serve in such capacity. All that they have offered is 
the lawyers in the list do not have some clients whose their experience and skill “if and when any American 
rights may be adversely affected by the legislation citizen, however humble, is without means to defend 
which the lawyers condemn, but their right to organize his constitutional rights in a court of justice.” The 
and declare their views cannot for that reason be denied, Committee is unable to see anything unethical or im- 
and no ethical principle is thereby violated. proper in such a course. Our view finds support in 
The subject discussed is one the importance of In re Ades 6 Fed. Supp. 467. 
which can hardly be over-estimated, and it is well that This opinion is written with full knowledge of the 
it can be discussed with the dignity and learning and controversial questions involved; of the tremendous 
strength which characterize the publications which have issues which are now before the American people and 
been brought to our attention in which the American Liberty League and the Na 
With equal assurance we uphold the right of tional Lawyers Committee are vitally interested on one 
lawyers and others who are in agreement with the poli- side. It is the opinion of the Committee that circum 
cies set forth in the legislation complained of to organ stances such as these render it wholesome and benefi 
ize and express themselves. Lawyers, farmers and _ cial that there should be free interchange of views and 
mechanics alike enjoy the right of free speech and a __ public expression of opinion by those best versed in th 
free press and the right peaceably to assemble and peti topics concerned. This group has organized and ap 
tion the government for a redress of grievances. pears on the one side; a similar group may well organ 
The second question divides itself into two sub ize and function on the other side Such an eventuality 
heads (1) the rendering of services of the Committee is more to be desired than feared. So long as the rights 
or of the members thereof without compensation in of the public are entrusted to those best able to serve 
defense of American citizens who believe their consti them by reason of their skill, experience and hig! 
tutional rights to be imperilled by any legislation, and motive, the public will be well served. A nation is at 
(2) the publication of a proffer of such service by radio its safest when its most eminent citizens are imbued 
broadcast, the distribution of pamphlets, or otherwise. with sufficient patriotism to interest themselves in th 
As to the first of these questions there would seem _ public welfare, even at great sacrifice to theit private 
to be no doubt. The defense of indigent citizens, with- affairs. 
out compensation, is carried on throughout the country Consideration of the public addresses, interviews 
by lawyers representing legal aid societies, not only and correspondence relating thereto, which have been 
with the approval, but with the commendation of those submitted to this Committee, convinces us that the issue 
acquainted with the work. Not infrequently services raised is one of conflicting theories and philosophies of 
are rendered out of sympathy or for other philanthropic government under the federal cons 
reasons, by individual lawyers who do not represent The question presented, with its implications, 
legal aid societies. There is nothing whatever in the involves problems of political, social and economic 
Canons to prevent a lawyer from performing such an character that have long since assumed the proportions 
act, nor should there be. Such work is analagous to of national issues, on one side or the other of which 
that of the surgeon who daily operates in the wards of multitudes of patriotic citizens have aligned themselves 
the hospitals upon patients free of charge—a work These issues transcend the range of professional ethics 


which is one of the glories of the medical profession. 
As to the second question, consideration must be 


given to the effect upon it of two of the Canons of School for Justice Officials cupeated 








“ah: , . , as : - tt y ( ws re 1 fron 
Ethics of the American Bar Association: Canon 2; t eee ys — e ep vt ree em 
provides that there shall be no solicitation of business “ ‘’ of police and judicial ag - te nig Ree 

2 papa Saga : _ ‘ a, ie mieten He reported that those inti id 
by newspaper advertising or touters or otherwise; Satins @ s ceetas dal 

: AO ° . . . . +. urtner Oward soiving their crime pri t in imerica 
Canon 28 provides that it is unethical to stir up litiga- % ~ et ae ee 
; ¥ 1 eat ° . 71° had, but added that their systems could not transplanted 
tion or strife. In the opinio mn of the Committee, this bodily to thi ates . , 

- e ° ° li i IS CO > 
proffer of service, even when broadcast over the radio, 7. ite EIR ae ee ae ae , 
1 ¢] h tl rculat . : i “ The Attorney General also stated course OI 

or tendered th — the circu ation ol printec matter an interview in the New York Times. that rules of pr 
to the general public, offends neither of these Canons. cedure in Federal criminal cases, now being drafted aid 
The Canon proscribing the solicitation of business is oyt the red tape which now allows undue delays in prose- 
aimed at commercialization of the profession. It anm-  cytion in those courts, but that improvement of State crim- 


nounces the principle that the practice of the law is a inal procedure still remains to be undertaken. It was h yped 
profession and not A trade, and that the effort to obtain to make the Federal system a model 


clients by advertisement is beneath the dignity of the In this connection, he made the striking statement that 
self respecting lawyer. It has to do, moreover, with a school for the training of Federal district attorneys 
the effort to obtain remunerative business,—the en- marshals and commissioners would be helpful in the United 
deavor to increase the lawyer’s practice with the end States, because many men come to these positions with 
in view of enlarging his income It certainly was never little or no comprehension of the s f t probl 














THE STATES AND THE LEGAL PROFESSION 





Representative and Effective Organization of Legal Profession in Each State Is the First Step 


toward Improved Organization and Leadership of the American Bar — Increasing Con- 
sciousness of Bar Problems and Responsibilities in the States—Instances of Better 
Understanding and Definite Advance—The Organized Bar Must Remain Inde- 
pendent—Supervision of the Legal Profession a Function of Each State and 
Its Courts—Plans for a Representative National Organization, etc.* 


By Hon. WILLIAM L. RANSOM 
President of the American Bar Association 


PRESIDENT, Governor Ehringhaus, 
Members of the North Carolina State Bar: 


reat privilege to come today 
tate and to be presented here 
stinguished Governor. I have not come 
make a speech. I shall submit to you no obser- 
rned or otherwise, as to the state of the 
the great problems in which many of us 
It has seemed to me that it might 
iate to have a family talk about our 
fe n and our Bar organizations, especially 
the | profession in relation to the States and to 
hat taking place and is projected with respect 

r organization of the Bar. 
e come to you at the end of a long trip 


I 


f 


rogressive . 


l 





ch | taken me through many States—to Cali- 
fornia for the second time in a few months, and 
nto New England and many of the intermediate 
States the Middle West and the Far West. 
What I would like first to mention is the fact that 
is I go around the country and talk with the law- 
ho are in these Bar organizations in the 

States and the localities, I get an impression that 
ery interesting things, and very encouraging 
hing re taking place and are about to take 
lace respect to the legal profession in this 


4 
North Carolina, of course, is one of the 
ch have been watching, with interest 
ind with approval. North Carolina, with its tradi- 


tion of able and patriotic lawyers and its record 
f achievements in education, agriculture and in- 
istry, is notably one of the States in which 
American lawyers have reason to feel that there 
I been an outstanding step in the right direction, 
rough the establishment of this integrated Bar 


is suited to your conditions of life and practice. 
Whether a State shall or shall not adopt for 
itself the integrated type of Bar organization is, of 
holly for decision within the State; and 
the American Bar Association is not urging upon 
any State the adoption of any particular type of 
Sar organization. The National organization of 
the lawyers, through the American Bar Associa- 


rs¢ 








tion, will of necessity remain voluntary in type, 
with selective membership. But when I find that 
1 State has adopted the inclusive type of organi- 
ition for its lawyers, and starts out to make that 
ranization an agency of advance and accomplish- 
*Address delivered by Hon. William L. Ransom before 
Annual Meeting of the North Carolina State Bar at 


Raleigh, Oct. 18, 1935 
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ment in the interests of both the public and the 
profession, I cannot help feeling that such a step 
is forward. That is what you have done and are 
doing in North Carolina, and I add that what you 
have recently done, in respect to higher standards 
of legal education and admission to the Bar, has 
likewise caught the attention and won the com- 
mendation of your brethren in other States. 


The Organized Bar Should Enlist the Young 
Lawyer and the Law School Student 


I am especially honored and happy to see, in 
this meeting this morning, so many of the younger 
men, many of whom seem to me probably still in 
law school, and others in the Junior Bar or eligible 
for the National Junior Bar Conference. Some of 
you may have thought from the photograph which 
was resurrected this morning in your home paper, 
a likeness dating back about twenty-five years, that 
the American Bar Association has this year chosen 
its president from the Junior Bar. That has not 
yet come about, although it may be in the offing. 
In any event, I have long believed that one of the 
essential things for the real and lasting improve- 
ment of Bar organization is to correct the situation 
under which we have left the younger lawyers, and 
the candidates for the bar, entirely on their own, 
with no contact with Bar Association work and no 
comprehension of it, until they become really too 
busy and too interested in other things to take up 
the work of the organized Bar. 

We should not be satisfied until, in every law 
school, there is a unit of Bar organization which 
is supervised by and affiliated with either the Bar 
organization of the Nation or that of the State, so 
that the young candidate to the bar will get his 
schooling in Bar organization along with his 
schooling in law and professional ethics, and will 
come out of that unit into the Junior Bar, and 
then into the State and local Bar Associations and 
the American Bar Association, to work as a senior, 
when he reaches thirty-six years of age. We need 
to enlist the activity and interest of the young 
lawyers from the start, as you are doing in North 
Carolina, in your law schools and in your State 
Bar organization here today. 


Effective Organization of the Lawyers Within 
Each State Is Essential 

Everywhere there is a renewed interest in 

bringing about an improved National organization 
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of the lawyers. But we all will do well to realize, 
at the outset, that the first step toward improved 
organization and leadership of the American Bar 
needs to be a representative and effective organiza- 
tion of the legal profession within each State. How- 
ever ambitious and adequate may be the plans for 
a better structure for the American Bar Associa- 
tion, their vitality and success in operation will of 
necessity come home to the States, and will rest 
with the Courts and the State and local Bar organi 
zations, in each State. 

There are lawyers who expect or hope for 
magic, to come from what is projected by way of 
better National organization of the profession. We 
may as well face that fervent hope frankly at the 
present juncture, lest some be disappointed. Upon 
its organization in 1878, the American Bar Asso- 
ciation went far in the lead of the relatively few 
State and local Bar organizations then existing. 
For many years, the American Bar Association 
made the outstanding contributions to the future 
of the legal profession in America. In recent years, 
the American Bar Association has retained its 
leadership, but has fallen behind many of the State 
3ar organizations, and some of the local organiza 
tions, in structure and representative character of 
organization, as well as in some phases of practical 
and intensive activity in the interests of the aver 
age practicing lawyer and the public. 


A National Organization of the Bar Cannot Be 
Better Than Its Constituent Elements 


In proposing a representative structure for the 
National organization of lawyers, let no one be 
allured by an idea that a federation can rise above 
and far surpass its constituents. If pending plans 
are carried to fruition, the resultant organization 
will hardly be more robust, or more effective, than 
are the State and local Bar organizations whose 
chosen representatives it brings together and vests 
with policy-determining powers. The American 
Bar Association, under any practicable plan that 
can be devised, will be influential or relatively 
impotent, according to the adequacy and effective 
ness of the State and local organizations of the 
Bar, and according to the extent of the active 
interest and participation of the rank and file of 
the membership. 

Some of us are talking a great deal—perhaps 
too much—about changes in the by-laws and me- 
chanics of Bar organization. We have been intent 
in bringing about a form of representative organ- 
ization which will reflect the views and wishes of a 
numerical majority of the lawyers of the United 
States, and we have sought soundly to correlate ex- 
isting organizations to that end. Perhaps this has 
seemed, to some of vou, like over-emphasis on 
forms, procedure, and routines, of organization 
Perhaps it is In any event, unless there were 
definite signs that something more is on the way, 
changes in structure of organization would hardly 
be worth while 


The Active Personal Interest of 75,000 to 100,000 
Lawyers Is Required 


No one should be misled as to what it is all 
about, or as to the necessary objectives. Unless 
at least 75,000 to 100,000 lawvers can be interested, 
and kept interested, actively in the work of the 
organized Bar, the most promising plans for better 


_ 


organization are not likely to be of great avail. 
The required support is individual, not merely 
collective. Seventy-five to one hundred thousand 
lawyers, individually interested f the 


profession and actively taking 
I g 


and local organizations, are necessary for the 
success of plans for a representative organization 
of the lawyers of the land. 

During the next ten montl e need to d 
out how many lawyers are content with things as 
they are, and how many are willing really te do 
something for their betterment. I find many signs 
of an awakening interest, on the part of the aver 


age practicing lawyers, in the smaller cities and 
the towns; and the extent of that manifestation of 


interest will be, for me, the pract test. If it does 
not take form as a definite, militant interest, it is 
idle to talk about taking now the forward step 


which is at hand. 


Increasing Consciousness of Bar Preblems and 


Responsibility. 

The thing which has impress: e, in what is 
taking place in the various State ith respect to 
Bar organization, I may indicate to you in this 
way, without suggesting that the trend has yet 
reached anything like definite or final form, 
although it has manifested itself definitely in some 
States and localities: The transition 1 rhaps 
be summed up, in rather general terms, as an in 
creasing realization of the res bilit f each 
the Courts and the organized lawyet for the 
profession of the law in its relat s and duties to 
the public. Judges and lawyers alike are moving 
on towards a realization that there is a responsi 
bility—for the ethics of the profession, the mnduct 


of the profession, and the organization of the pro- 


tession—which neither the Courts nor the Bar 


Associations can, or should try to, evade or avoid 
And we see multiplying signs of realization that 
if this dual responsibility is not fulfilled, the public 
holds the Courts as blameable and the public holds 
the Bar Associations and the lawyers as blameable. 


Instances of Better Understanding and Definite 


Advance. 

Out of the many specificat uld be 
cited, may I bring to your mind a few? Today 
every State on the Pacific coast, and every State 
on the Pacific slope, has an integrated Bar The 


\merican Judicature Society currently publishes a 
map of the Bar integration movement in this coun- 
try. In the current issue, the map shows the 
picture, as between the seventeen States that have 


already adopted an integrated Bat 


1 { i alts 
in which the State Bar Associations have me out 
for and are urging and about to accomplish an 
integrated Bar, and the States in which so far there 
has been inaction or nothing decisive West of 
the Mississippi River there is onl ynne State i 
black, which means one State it hich an inte 
grated Bar, under legislative sanctio1 by rule of 
Court, is not either in effect or well under way 
The States that are left in black are almost wholl\ 
in the Northeastern section of this country 

It was a most impressive meeti which I 


attended, the other day. of the State Bar organiza 
tion in California. That State Bar now has 
thirteen thousand members, which is about two 
and one-half times as many as we have in the New 
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te Bar Association, although New York 
t twice as many lawyers as California. 
I saw the members of the 
Governors of the State Bar of California, 
ected by the members of that State 
ballots in their respective judicial cir- 
up before that great convention and be 
I ublic officers’ oath by the Chief 
he Supreme Court of the State, it 
me that something important and 














gnificant is taking place in Bar organization in 

t t estern part of the country—something 

ot see from the tallest towers of of- 

( the metropolitan centers of the 
N 

\ er of the most interesting developments 

t ment is in the State of Missouri, where 
e hig t Court of law in the State, in the exer- 
e of its inherent judicial power, has not only 
grated the Bar for various public purposes by 
rule of the Court, has not only appointed a com- 
ttee in behalf of the Court to take charge of 
iplinary measures in the State, but has de- 
( legal profession in a way which is of 
enefit to the profession and also a _ protection 
» the public. The definition which is now a rule 
of Court Missouri, and is being enforced by the 
process of the highest Court of the State—its 
1moU e 35—is that “the professional services 
- a lawyer should not be controlled or exploited 
y any | agency, personal or corporate, which 
itervenes between client and lawyer. A lawyer’s 
responsibility and qualifications are individual. He 
yuld ill relations which direct performance 
his duties by or in the interest of such interme- 
diat \ lawyer’s relation to his client should be 
personal 1 the responsibility should be direct to 
client.” 

We should note that this definition is not 
something hich a Bar Association is agitating 
for: it is not something which a committee of a Bar 
Ass solemnly recommending and writ- 

ge Te] it; it is something to which, in the 
exer s inherent responsibility for the pro- 
fes s organization, its control over the 
lawye! re its « ers and its creatures, the 
highest Court of law in a great State has given the 
force of | and the vitality of the judicial power, 
back of its enforcement. 

I might go on to mention other States and 
depict what is taking place. Your good neighbor, 
the State of Kentucky has adopted an integrated 
Bar vas interesting, the other day, to learn 
that sor f the members of the profession includ- 

¢ some of the active practitioners in the City of 
Louisvill hich has a Bar of about eight hundred 
iwyers, had apparently been remiss in living up 

. their bligations and paying their dues, as 
rember f the integrated Bar organization of the 
State An Order was entered by the Court, upon 
it own motion, which struck from the rolls of the 
practicing lawyers of the State eligible to appear 
in the ¢ t, the name of every lawyer who was 
lelin: that « to his State Bar organiza- 

In several of the States, the lawyers, through 
the ( tions, are coming to realize that the 
Bar Associations can and should render an in- 
‘reased e to the lawyers in their professional 

I am speaking now. perhaps more of local 
Bar Associations than of the State Bar Associa- 








Imposing Building which is the Center of the Judiciary 
of North Carolina and Houses the Supreme Court of 
the State. 


tions, although in some States the State organiza- 
tions are alert in this matter, as in Illinois and 
Ohio. In one county of my own State, in which is 
located the City of Syracuse with a relatively large 
Bar, the local Bar Association took up the idea 
that it ought to do something for the lawyers that 
would be really helpful to them in their practice. 
The Association started getting out a news letter, 
monthly or oftener, with reports of the decisions, 
administrative rules of the State departments, en- 
actments of the legislative bodies, etc., information 
on bills pending, etc. That local Bar Association, 
when it started out on this practical step a short 
time ago, had a membership of about twenty-five 
per cent of the total number of lawyers in its 
locality. Today this local Bar Association has a 
membership of more than ninety per cent of its 
Bar; and among lawyers outside of its locality, it 
has many subscribers, who pay $2.00 a year for this 
service letter, because their own local Bar Asso- 
ciation is not yet doing any such useful thing. 

I might cite many other instances of aroused 
and effective work and interest on the part of local 
and State Bar Associations—Indiana, with its suc- 
cessful fight against an anachronism in its State 
Constitution and for fitting standards of legal edu- 
cation and admission to the Bar; Ohio, with its ad- 
vance in standards and its interesting exploration 
of ways and means of raising the quality of its 
part-time law schools; Utah, with its effective dis- 
cipline under Bar integration and its useful com- 
mittee on public relations; Illinois, with its many 
useful services to the practicing lawyer; Philadel- 
phia, with its dramatic and effective purging of 
the undesirable from the Bar, under the leadership 
of the present Chairman of the American Bar As- 
sociation’s Committee on Professional Ethics and 
Grievances. The enumeration could be extended, 
with equally significant instances; it is almost un- 
fair, for me to mention so few, and to omit refer- 
ence to so many, developments that reflect a hope- 
ful trend. 

Tasks of Representative Organization Immediately 
Ahead 


Much that is taking place is truly a cause for 
encouragement. On the other hand, we must 
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frankly recognize that in a few States the legal 
profession is still poorly organized and generally 
indifferent to its responsibilities, and that in not 
a few States the Bar organization is relatively in- 
active on a year-round basis, has a small percent- 
age of its lawyers in the American Bar Association, 
and appears to be practically content with this 
palpable inadequacy. 

Some lawyers who today are insistent and 
eager for a representative and improved National 
organization of the Bar appear content with inade- 
quate and unrepresentative organizations of the 
profession in their own States. They do not ex- 
plain by what alchemy or magic a representative 
National organization can be builded from State 
and local units that are relatively small, unrepre- 
sentative and inactive. 

Sixteen States have less than fifteen per cent 
of their lawyers in the American Bar Association 
North Carolina has only twelve per cent of its 
lawyers in the American Bar Association. Twenty- 
two States have less than one-fourth of their State 
sar organization members in the American Bar As- 
sociation.* Some twenty-three States have less 
than half of their lawyers in their State Bar or- 
ganization. Thirteen States have less than three- 
fourths of their American Bar Association mem- 
bers enrolled in their State Bar organizations. These 
conditions are hardly solid foundations on which to 
build a representative National organization of the 
Bar. 

On the other hand, in seventeen States every 
lawyer is automatically a member of its State Bar 
organization, a participant in its affairs, and sub- 
ject to its disciplinary measures. The list of such 
inclusive Bars is growing rapidly. Of the 175,000 
lawyers in the United States, about 78,000, or about 
45 per cent, are members of their State Bar organ- 
izations; and 110,000 to 115,000, or upwards of 60 
per cent of the profession, are members of some 
Bar organization, State or local. About 38,000 
lawyers are members of the State Bar organiza- 
tions in the seventeen integrated Bar States, and 
about 40,000 lawyers are members of the State Bar 
Associations in other States. Yet the American 
Bar Association has only 27,500 members in all, 
which is a large number, on a selective basis, and 
calls for improvement in a form of organization 
erected for a smaller and less representative mem- 
bership. 


The Need for Effective State and Local Bar 
Associations 


During the past fifteen years, I have been 
privileged, in several capacities, to see a good deal 
of the work and functioning of the American Bar 
Association, and to form definite opinions as to its 
worth and practicalities. Of the need for National 
leadership, Nation-wide standards, and a National 
consensus of opinion and concert of action, on 
many matters affecting the legal profession, there 
can be no fair doubt. 

I am not one of those who believe that, upon 
the issues which so sharply divide the lawyers as 
citizens, any organization of the Bar can, or should 
try to, speak or act for the profession as a whole 
On various matters directly affecting the profes- 
sion, the law, and the administration of justice, a 
consensus of opinion develops within the profes 





sion; and as to such subjects, the means should be 
provided for ascertaining that opinion and making 
it effective without trying to subject the individual 
lawyer to any remote authority or control. 


The Organized Profession Must Remain 
Independent 


The Bar Associations and Bar organizations 
of the States and the United States should be kept 
free of political intimidation on one hand and po- 
litical control on the other. There are many activi- 
ties and functions as to the legal profession which, 
necessarily or preferably, belong to the profession 
as organized within the States, acting in coopera- 
tion with the State Courts. The lawyers of each 
State are the officers of its courts, which determine 
their educational and ethical qualifications and 

*The picture as to American Bar Association membership, 
in relation to the total number of lawyers, and the relative 
ranking of the States in these respects, may be of interest. It 
is given as of June 30, 1935, although a few States have, by 
active membership efforts, greatly changed their relative rank 
ings. It will be interesting to see what will be the ratios and 
rankings, as of the early months of 1936 and as of June 30, 1936. 
The percentage ratios, by States, of the number of American 
Bar Association members to the total number of lawyers in the 
State, as of June 30, 1935, have been ated to be approxi- 


mately as follows 


Percenta Je of 





Total Members of A.B.A.mem- 
Number of A.B.'A bers to lawyers 
State Lawyers June 30, 1935 in State 

Delaware ; . 207 94 45 
Nevada . a 12 39 
District of Columbia.. 3,477 1,136 3 
New Hampshire 363 10 29 
Wisconsin 2,600 719 28 
Connecticut 1,886 496 26 
Vermont 331 84 25 
New Mexi : 360 83 23 
Rhode Island 675 152 23 
Colorado 1,563 346 22 
Florida coee 8,615 545 21 
Louisiana 1,856 389 21 
Maine : 763 158 21 
Utah . cee 162 21 
Wyoming Sikaen ee 60 20 
Arizona ren 698 14 20 
Illinois 11,770 2.344 20 
Minnesota 3,145 604 19 
Pennsylvania 8,093 1,543 19 
lowa 2.634 502 19 
West Virginia ....... 1,554 289 19 
Idaho ..... ; 551 97 18 
Washington 2,335 399 17 
Massachusetts .. 6,940 1,189 17 
Nebraska ‘ 1,751 299 17 
Missouri ciceeis Tee 936 17 
South Carolina 1,135 190 17 
South Dakota 727 125 17 
California 13,000 2,07 16 
Maryland 2,782 437 16 
Virginia 2.419 376 16 
Kansas - 1,832 270 l 
Michigan .. 4,908 732 15 
New York 27,593 3,814 14 
Mississippi 1,350 170 13 
Indiana 3,818 51 13 
Montana ; 714 94 13 
New Jersey . 6,633 870 13 
Oklahoma 3,750 $81 13 
Ohio 8 886 1,129 13 
Oregon . . 1,736 200 12 
Tennessee 2,484 06 2 
North Carolina 2,300 285 ) 
lexas 6,591 799 12 
Arkansas . 1,512 179 12 
Alabama ‘3 1,740 

Georgia .... 2,813 311 11 
North Dakota 675 65 10 
Kentucky . oro 295 10 
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training, admit them to practice, and have inherent 
responsibility for their conduct and discipline. The 
matters are functions of the State Courts and of 
ate and local organizations of the profession. 
The lawyers of each State are an essential part of 
can system of administering impartial 
justice under law. A legal profession subject to 
olitical control or coercion would be as repugnant 
e spirit of our institutions as a judiciary supine 

d politically controlled, and such control or coer- 
on of the profession, if attempted, would in fact 
be an invasion of the province of the Courts as to 


the St 


An independent and outspoken Bar, which in 
its championship of genuine public interests is 
neither subject to political intimidation nor sub- 
servient to the contentions of clients, is the 
1unchest safeguard of a free people. Individually 
ind as citizens and as counsellors, lawyers think 
and act as they individually decide; but the organ- 
ized Bar should be self-governing as to its leader- 
ship and policies, and represent faithfully the con- 
sensus of opinion of its own membership. It can- 
not be made the spokesman or agent of any polit- 
ical party, organization, group or interest, and 
should voice resolutely the mature and independent 
judgment of the whole profession, regardless of 

ether that collective judgment runs counter to 
lans or wishes of any political group or polit- 
ically-minded leadership. Lawyers are traditionally 
individualists; their service to clients is personal; 
each lawyer is most closely identified with its own 
community, its institutions, its industries, and the 
problems of its people; he is instinctively opposed 
to arbitrary power and remote authority over mat- 
ters of essentially local concern. A primary task 
in improving the organization of the legal profes- 
sion is to keep its work and its policies under the 
control of its members and avoid any grounds for 
a feeling that the organized Bar is something aloof 
and under remote control. 

It may best be assured and understood that the 
collective opinion of the legal profession upon pub- 
lic questions, when deliberately ascertained, cannot 
be commanded by retainers, cannot be cajoled by 
office or favors, cannot be coerced or made afraid 
through political attacks upon individuals or the 
whole profession, and cannot be made to bow to a 
political domination of the effective new forms of 
Bar organization. When the welfare and future of 
America are under public discussion, our country 
gravely needs the disinterested counsel of a pro- 
fession that cannot be bullied, bought, silenced, or 
made subservient to any political purpose. If chal- 
lenge is anywhere to be made of these enduring 
principles, the issue may best be faced squarely and 
now. 

It is my personal belief that the lawyers of 
(America, irrespective of geography and affiliations, 
are instinctively opposed to arbitrary and central- 
ized power, wherever and in whatever form it 
makes its appearance. In the discussion of great 
National issues that are immediately ahead, the 
lawyers of this country should set an example for 
tolerance, breadth of outlook, recognition of the 


j 


other fellow’s point of view, and patriotic adher- 


ence to the 
law 


American tradition of liberty under 


Is the American Bar Association “Just Another 
Bar Association”? 


If the American Bar Association is “just an- 
other Bar Association”, National in its scope, and 
not the National agency of the State Bar organiza- 
tions through their chosen delegates, then the vol- 
ume of work and the centralization of functions, 
imposed on the American Bar Association, become 
extensive and costly. In considerable part, they 
duplicate or overlap the work and functions of the 
State Bar organizations. 

In what I am saying here today, I am not criti- 
cising either the past or the present of the Amer- 
ican Bar Association. I am proud of its past and 
its present, and mightily interested in its future. 
The Association has an honorable record of 
achievement, from the time of its founding in 
1878. It has done and is doing a great number 
and variety of useful and absolutely indispen- 
able things for the legal profession. I mention 
one: I would like to have you try to picture to 
yourself what would have been the plight of the 
legal profession, in this State and in this country, 
during the recent depression, when so many young 
men turned aside from manual pursuits and tried 
to be admitted to a great profession for which they 
never could have been fully qualified—what would 
have been the plight of the lawyers in many States, 
if there had not been American Bar Association 
standards of fitness and of requirements for ad- 
mission to the bar, which protected the public and 
the profession from this threatened invasion which 
would have had such serious consequences? In 
the next issue of the AMERICAN Bar ASSOCIATION 
Journat,’ I have undertaken to review and sum- 
marize the useful and constructive things which 
the American Bar Association has done and is do- 
ing for the legal profession. 

But with respect to the American Bar Asso- 
ciation, what are the conditions with which we are 
faced and which we are trying to improve? What 
are the defects or deficiencies? In the first place, 
we have the situation existing that the American 
Bar Association, in what it undertakes to say or 
do, is labeled as speaking for a minority and not a 
majority of the lawvers of the country. There is 
lacking the means of finding out what the great 
majority, the rank and file of the practicing law- 
yers, really want. In the second place, there is a 
defect in that the control of the organization may at 
any time be or become rather casual in its char- 
acter. It depends a great deal upon those who 
attend the conventions, which means two to three 
thousand lawyers, out of the great body of lawyers 
in the country. In the third place, and more funda- 
mentally, the present structure of the American 
Bar organization does not bring in and does not 
utilize the fine things that have taken place, since 
the formation of the American Bar Association, 
through the organization and development of these 
great State and local Bar organizations, which have 
become the outstanding feature of our Bar organ- 
ization. Into the meetings of the American Bar 
Association, there may come, and do come, men 
who represent and would be entitled to speak for 
hundreds or thousands of lawyers in their own 
States. They are the officers or delegates of great 
State Bar Associations or great local Bar Asso- 
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ciations. Nevertheless that delegate and represen- 
tative capacity is not recognized or given force; and 
a lawyer who by his representative capacity would 
be entitled to speak in the National Council in be 
half of hundreds or thousands of lawyers, may be 
outvoted by one or two men who happen to have 
the railroad fare and inclination to attend, and yet 
who represent nothing what 
under their own hats. 


except they have 


A Representative Organization of a Majority 
of Lawyers 


What is the membership picture with respect 
to the National organization of the Bar? As I have 
said, the American Bar Association was formed in 
1878 with relatively few members; and probably 
it was not in the minds of the founders of the As 
sociation that it would ever have many members 
At that time, there were only a few State Bar As 
sociations and no great number of local Bar Asso 
ciations; and those that were in existence were 
not strong. Now the picture is that we have in 
the American Bar Association, not three hundred 
members as in 1878, or five thousand members as 
there was early in the century, or ten thousand 
members as there was twenty-five years ago, but 
twenty-seven thousand five hundred members 
However, that is only twenty-seven thousand five 
hundred members out of about one hundred and 
seventy-five thousand lawyers in this country; and 
in many of the States, the representation of the 
legal profession in the American Bar Association 
is not large. To be perfectly frank about it, it is 
not large in North Carolina. Some of the States 
have about one-half of their lawyers in the Amer- 
ican Bar Association. In North Carolina, as I have 
told you, you have about twelve per cent. That is 
true as to about a dozen other States. The prob- 
lem is: How are you going to make a major or- 
ganization that really represents the legal profes- 
sion in this country, out of twenty-seven thousand 
five hundred lawyers, when the legal profession is 
made up of one hundred and seventy-five thousand 
lawyers? 

The State Bar organizations of this countrv 
have about seventy-eight thousand members. 
Probably within a year or two, through the growth 
of the integrated Bar organizations, they will in- 
clude soon more than half of the lawyers of this 
country. In the State and local Bar organizations, 
there are today about one hundred and ten thou 
sand lawyers, which is considerably more than half 
of the active practicing lawyers comprised within 
the one hundred and seventy-five thousand. There 
is plainly a way of putting together a majority or 
ganization, but the problem is not entirely of mem 
bership. 

What is planned, in the proposals now pend 
ing? In the first place, it is proposed, through and 
in the American Bar Association, to create as its 
governing and controlling body a representative 
House of Delegates, composed of representatives 
of the State Bar organizations and probably also 
of the stronger and more active local Bar Asso- 
ciations, instead of leaving the control and power 
and policies and leadership of the Association to 
those who chance to attend conventions in their 
individual canacities. It is proposed to put the 
control in the hands of a National House of Dele 


yates ol 


the legal profession, in which 


Bar organizations will have the control and the 
power ot decision to which they are entitled. 

In the second place, it is proposed to establish 
a better system for the nomination and election ot 
those who hold the official positions in the Amer 
ican Bar Association. At the present time the 
nominating body, and in many respects the active 
political body of the Association, is known as the 


General Council. Today a member of the General 
Council is chosen by whatever lawyers happen to 
come to the convention from the part cular States 

and the number from some States may be very 
few, while from other otates very large 


Chere is not an opportunity for the rank and file 





of the members of the American Bar Association 
in the States, who naturally cannot go to the con- 
ventions or do not go—there is no opportunity at 
the present time for them to participate in the 
choice of their State delegates in the General Coun 
cil or in the choice of officers. Some system will 
probably be adopted and put in force, under which 
the member ot the General Council, or whatever 
body it is called, representing the members of the 
\merican Bar Association in a State, will be chosen 
directly by the members of the American Bar As 
sociation, through mail ballots, instead of leaving 
it to the accident of those who |} ppen to come to 
the conventions 


Supervision of the Legal Profession Is a Function 
of Each State and Its Courts 


Che impression has unfortunately existed, al 
most trom its founding, that the American Bar 
\ssociation is remote and aloof from the average 


practicing lawyer, and unresponsive to his needs and 


wishes. To a considerable extent, this feeling has 
been due to the absence of a representative struc- 
ture that subjects the Association and its policies 
directly to the control of its members and the or- 
ganized profession in the States. The grounds for 
the impression will be considerably removed, 
a representative structure and control of 
been established. My per 
however, is that this impression | 
seated and fundamental basis. 

If the American Bar Association 
representative of the professior ome 
tion of functions 1s necessary, 


when 
the Asso- 
sonal belief, 
a more deep 


ciation has 


is to be truly 
decentraliza- 
ng with a repre- 


sentative control. The legal profession and its or- 
ganization are best kept close to the Courts and 
the public policy of the States whom they serve 


T 

t I 
Many funct better perform: if kept in 
the hands of those who know the local conditions, 
] 


ions are 





needs, and points of view 

The American Bar Association should not be- 
come a bureaucratic supervisor of the legal profes- 
sion. It will fail and fall of its own ht if that 


were made its program. It will succeed and prove 
increasingly useful if an intelligent demarcation 
of its functions from’ those of the State and local 
Bar organizations is made and enforced. Central- 
ization and aloofness from the people is as undesir- 
able in the organization of the legal profession as 
it is in the functions of government 

In various ways which I cannot detain you by 
discussing now, it will be possible to secure a larger 
interest, membership, attendance, and participation 
in the work of the American Bar Association; but, 
fundamentally, there is every probability § that 


these state 


sol 
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through the action of its next annual convention, 
’ tt ar organizations of the country, the 
orty-eight of them, will be put in charge of the 


mi Bar Association, through a House of 
Delegates in which they are each represented. 
The “Time Schedule” for the Consideration 
of Plans 
What is being done to these ends, and what is 
the time schedule? Within a short time, a definite 
lan will be before the lawyers of the country. 
The various Committees which are drafting a plan 
r consideration will meet in Chicago next week. 
Messrs. John W. Davis, Newton D. Baker, and 
ther active practicing lawyers, are on those Com- 
ttees. The plan will be submitted for a period 
f consideration and of discussion. At that time, 
ve hope very much to hear from the State and 
il Bar organizations throughout the country. 
Many of those Associations have already cre- 
ated and empowered committees to consider the 
ordination plans and make such suggestions as 


ay be desirable from the viewpoint of their States. 
In January, after these suggestions have come in 
id ve been considered, the plan will be put in 
lefinite form for action. In April or May, there 
be a meeting of delegates from the various 


s. In any event, at the Boston conven- 
tion of the American Bar Association, the matter 
ill come to the stage of final action; and that con- 
vention, I may say, will open in Boston on the 24th 
lay of August, 1936. If you are interested in the 
future of the legal profession and in the plans 
which are being made for its better organization 
ind functioning, you should decide now and plan 
to come to the Boston convention, and be present 
t its opening day. 

The plan that will be submitted will not repre- 
sent the ideas of any one man or any few men or 
iny grol I am frank to say that it will not repre- 
sent my ideas, in details that seem to me impor- 
tant It w however, be the consensus of the 
pinion of many lawyers of high ideals and prac- 
tical experience. In Los Angeles, we were given 
a mandate to develop promptly a definite and prac- 
ticable plan “hat has been done. The rest is 


with you. If you do not want the plan that has 
been prepared, it will be easy for you to say so. 
The plan is available; I do not expect to devote 
time to urging or pleading for it. If you want it, 
idopt it My pledge of the Los Angeles Conven- 
tion will soon be fulfilled. There will be a full op- 


portunity for any member of the American Bar 
\ssociation or of any State or local Bar Associa- 
ion, offer suggestions, which will be carefully 
nsidered, for its improvement. 
But iggest this point of view for con- 
sideratior That although the plan, when it is 


brought forward, will have some details with 
which neither I nor many of you will agree, the 
decisive question will be whether, after everyone 
concerned with this matter has done his best and 
has put the plan in the best form of which the Com- 
mittees are capable, the result is a plan which is 
a substantial improvement on the existing struc- 
ture of organization. If it is, then it seems rea- 
sonable to hope and expect that it will have 
vour cordial support. There will be no magic in 
the plan. You cannot create a better organization 
f the lawyers of this country. by writing a sys- 
tem into the Constitution and By-laws of a volun- 


tary association. The plan will necessarily depend 
upon the cooperation of the strong and active local 
Associations and the strong and active State Asso- 
ciations. 

There will be nothing brought forward to 
destroy or disturb the independence and solidarity 
of the State and local Bar Associations. The Na- 
tional organization cannot, and should not attempt 
to, come into the States, to dictate or supervise 
the policies of the organized profession or the 
views of the individual lawyers of the States. In 
the very nature of things, those concerns are best 
left close to the people. The plan will preserve 
completely the autonomy and the solidarity of the 
State and local Bar organizations; but it will try 
to bring together, through this representative 
House of Delegates, the best there is in the State 
and local Bar Associations, and will let these Bar 
organizations—not merely the casually attending 
lawyers—control and decide the policies of the or- 
ganized Bar of the Nation. 


The Public Usefulness of State and Local Bar 
Associations 

Well-organized, independent and active State 
and local Bar Associations can be an enlightened 
and effective factor in preserving the integrity of 
State and local governments throughout the United 
States. To my mind, the improvement of State 
government and of local self-government is a para- 
mount duty and responsibility of lawyers, indi- 
vidually and collectively. The President of the 
United States has wisely pointed out this public 
duty; and the American Bar Association, through 
its new Section of Municipal Law, is actively 
studying the situation, with a view to making 
recommendations to State and local Bar organiza- 
tions. 

Vigorous, economical and efficient State and 
local governments, adapted to local conditions and 
responsive to the public needs, should be defended 
and aided as a primary safeguard of liberty and of 
whatever is distinctive in American life and institu- 
tions. As Thomas Jefferson wrote in 1811 to M. 
DeTracy: 

“The true barriers of our liberty in this country are 
our State governments: and the wisest conservative power 
ever contrived by man, is that of which our revolution 
and present Government found us possessed . . . Distinct 
States, amalgamated into one as to their foreign concerns, 
but single and independent as to their internal adminis- 
tration, regularly organized with a Legislature and Gov- 
ernor resting on the choice of the people, and enlightened 
by a free press, can never be so fascinated by the arts of 
one man, as to submit voluntarily to his usurpation. Nor 
can they be constrained to it by any force he can possess.” 


In Conclusion 

In closing, may I say that in taking up these 
tasks of the better organization of the Bar at this 
time, we have started anew, about where the great 
leaders of the Bar of this country were starting, 
some twenty-one years ago. At that time, the 
leaders and members of the Bar of the Nation were 
on the way to accomplish some of the things about 
which we are now in action. Then came the World 
War, and the ambitious plans had to be laid aside. 
Next came the post-war problems, still more cruel 
and unfavorable for doing anything about these 
matters. 

Now we are taking them up again, at least 

(Continued on page 822) 
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Concern for Victims of Economic and Physi 


Provisions—Constitutional Provisions 


The Act Is a Miscellaneous Group of Enactments Relating to a Permanent Policy of Federal 


cal Disaster—The Grant-in-Aid Program— 


Application and General Administrative Setup—Constitutional Basis for Taxes Levied 
by Act—Arguments for and against Constitutionality of Unemployment Tax 


Involved in Annuity Program—Old 


Age Annuities and Unemployment Insurance, Etc. 





HE Federal Social Security Act is an omnibus 

measure comprising a miscellaneous group 

of enactments arranged under eleven “Titles.” 
These enactments have one and only one common 
quality. They all have some relation to a perma- 
nent policy of federal concern for victims of eco- 
nomic and physical disaster. Most of the sections 
evidence an assumption of federal responsibility, 
which never before has been accepted on other than 
an “emergency” basis. 

The eleven Titles, listed in the order in which 
they appear in the act, are: 

Title I. Grants to States for Old Age 
Assistance. 

Title II. Federal Old Age Benefits. 

Title III. Grants to States for Unemployment 
Compensation Administration. 

Title IV. Grants to States for Aid to De- 
pendent Children. 

Title V. Grants to States for Maternal and 
Child Welfare. 

Title VI. Grants to States for Public Health 
Work. 

Title VII. Social Security Board. 

Title VIII. Taxes with Respect to Employ- 
ment. 

Title IX. Tax on Employers of Eight or 
More. 

Title X. Grants to States for Aid to the Blind. 

Title XI. General Provisions. 

In discussing their subject matter, the se- 
quence of the titles in the act will be disregarded. 
Six of the titles form a natural group, Titles I, III, 
IV, V, VI, X. In all of these, Congress makes 
use of the familiar legislative device of federal 
grants-in-aid to the states for promotion of selected 
state activities. Moreover, these state activities 
with one exception’? concern conventional govern- 
mental functions. 

Of the remaining five titles, Titles VII and XI 
are alike in that they relate to the general applica- 
tion and administration of the act. Titles VIII and 
IX are alike in their imposition of new federal 
taxes. Title II is unique among the titles in that 
it puts the spending power of Congress to a new 
use. Titles IX and II have a common approach to 
the problem of economic dependency; namely, that 
of “insuring” or “securing” workers against desti- 
tution due to interruption of earnings. This ap- 





1. The “one exception” referred to is the grant for 
administration of unemployment insurance, in Title III. 
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proach, while a commonplace abroad, has not been 
a conventional subject of legislation in this country 
except in the field of Workmen’s Compensation.” 

Obviously, it is the last mentioned titles of the 
Social Security Act (Titles II, VIII and IX) 
which, by reason of their novelty, and of their 
possible constitutional complications, merit major 
attention in a general survey article. 

In the following discussion, therefore, there 
will be a brief exposition of the sections spoken of 
as forming a natural group, i.e., the “Grant-in-Aid” 
titles, an explanation of the set-up of the Social 
Security Board and an analysis of the Titles 
directed at less familiar objectives. The latter will 
include an exposition of the legislative devices by 
which these objectives are sought to be achieved 
and a consideration of the arguments which can be 
made both on behalf of and in opposition to the 
constitutional propriety of these devices. 

In conclusion there will be an appraisal of the 
program embodied in the act considered as a whole. 


THE GRANT-IN-AID PROGRAM 


There are eight kinds of new grants-in-aid 
provided in the Social Security Act as well as an 
additional appropriation for vocational rehabilita- 
tion.* In five instances grants are conditioned 
upon stipulated “matching” expenditure by the 
states under plans which meet stated requirements 
and have been formally approved by a designated 
federal agency. These five include grants-in-aid of 
state expenditures for the promotion of maternal 
and child health (Title V)* and of state assistance 
to four types of needy individuals, to wit: aged 
persons (Title II), blind persons (Title X), de- 
pendent children (Title IV), and physically han- 
dicapped children (Title V). In two cases, that of 
grants-in-aid of public health services (Title VI) 
and in aid of child welfare services in rural areas 
(Title V), no conditions are attached to the federal 
grants except that the funds be expended by the 
states for the general purposes for which the 
grants are made. The eighth grant is designed to 
finance the entire cost of administration of unem- 





2. Wisconsin is a conspicuous exception in that she 
enacted an Unemployment Reserves Act. See Stat. of Wis- 
consin, Special Session 1932, Chapter 20 

3. A regular annual appropriation is made under the 
Federal Rehabilitation Act passed in 1918 and administered 
by the Office of Education in the Department of the In- 
terior. 

4. Similar to that set up by the Shepherd Towner 
Act in 1921, 42 Stat. at Large 224, and discontinued in 
1929, 44 Stat. at Large 1024. 
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ployment compensation in states which have “ap- 
roved” plans. (Title III). 
Disregarding the last mentioned grant, which 
for purely administrative ends, much the largest 
expenditures are contemplated in the field of old 
ige assistance and the amount appropriated for this 
grant is more than the total of the appropriations 
or all the other grants-in-aid. States that meet 
specified conditions will be given half of their total 
disbursements for their needy aged (other than 
those maintained in public institutions) with the 
nitation that in computing the federal share, any- 
thing paid by the state to any one person in excess 
$30 in one month will not be counted.® 

Che actual amount of assistance to be paid by 
the various states is left to their own discretion. 
lhe chief conditions which must be met for federal 
oval of a state old age assistance plan are: 

1. Financial participation by the state. 
stablishment of a state supervisory ad- 
ministrative authority. 

3. Right of appeal of applicants for assistance 
to this state authority. 

4. An ay plan which is deemed 
atisfactory by the federal administrator. 

5. The granting of assistance at least to all 
persons of qualifying age (seventy years until 1940, 
sixty-five years thereafter) who are citizens that 
ave resided in the state for five years or more 
within the nine years immediately preceding appli- 
cation and are without reasonable subsistence in- 
ome. 

The failure to include in these conditions a 
specific monetary amount for the minimum state 
old age assistance allowable is an acknowledgment 
of the great regional variations in cost and stand- 
ird of living in the United States. 

Approximately the same conditions as those 
required for the old age assistance grant must be 
met by the states in qualifying for the federal 
grants-in-aid for assistance to the blind and to 
lependent children. The grant for the dependent 
blind is like that awarded tor the dependent aged, 
i.e. fifty per cent of the state expenditures, but in 
the case of assistance to dependent children, the 
federal offer is only one-third (instead of one- -half) 
of the amount spent by the state. The grants for 
iid to crippled children and to maternal and child 
health services are stated in terms ofidefinite money 
amounts to be divided among the states with the 
requirement that the states make specified appro- 
priations from their own treasuries. 

This program of federal aid to the states con- 
ditioned upon state expenditures, obviously in- 
volves no federal guarantee of aid to needy or 
handicapped individuals. Some states may make 
no provision, and, unless the individual state is 
willing to bear its part of the burden, no federal 
ontribution will be payable. Experience indicates, 
owever, that the federal offer to match state ex- 





5. This, of course, means that the federal grant will 
not exceed $15 a month toward assistance to any one aged 
lependent, even if the state actually expends $40 or $50. 
Certain of the aged dependents in New York City, for 

d 


example, receive between $40 and $50 per month as old age 
assistance 

6. In the case of dependent children the state may 
not refuse aid if there has been a year’s residence (sec. 
402) in contrast to the “five years out of the preceding 


nine” requirement permitted in assistance plan for the aged 
and blind 


penditures does stimulate state action, and it may 
be anticipated that increased provision will be 
made for these dependent groups as a result of the 
federal offer to share the cost with the states. 

The grants for the promotion of general public 
health services and child welfare agencies in rural 
areas (stated in terms of specific monetary 
amounts), as remarked previously, are not condi- 
tioned upon any state appropriations for the speci- 
fied services. 

In the case of the grants-in-aid of assistance 
to the aged and the blind and to dependent chil- 
dren, and of the grant for administration of unem- 
ployment compensation schemes, the federal 
agency from which approval of state plans must be 
elicited, is the Social Security Board. The Chil- 
dren’s Bureau in the Department of Labor is given 
administrative control of the grants for maternal 
and child health, for crippled children, and for child 
welfare. The Public Health Service is directed to 
administer the grant-in-aid of general public health 
services (Title V1). 

The foregoing grant-in-aid enactments present 
no constitutional problem other than that involved 
in the cases of Massachusetts v. Mellon’ and Froth- 
ingham v. Mellon.* Both cases were petitions for 
the enjoining of the enforcement of the Sheppard- 
Towner Maternity Act. This Act, for the avowed 
purpose of cooperating with the states to reduce 
maternal and infant mortality and to protect the 
health of mothers and infants, provided appro- 
priations to be apportioned among such of the sev- 
eral states as should accept and comply with its 
provisions.’ 

In refusing to entertain the suits, the Supreme 
Court held that neither a state nor a taxpayer had 
sufficient interest in the federal moneys to provide 
standing to ask for a judicial review of the consti- 
tutional propriety of a mere appropriation statute. 
The court pointed out that the judicial power of 
the United States does not extend to the reviewing 
of Congressional statutes except at the solicitation 
of parties whose rights are invaded by such 
statutes.” The state, which had complained that 
the United States was intruding into a field of 
purely local concern and, therefore, reserved to the 
states, was held to have suffered no violation of 
right. This holding was rested upon the argu- 
ment that no obligation was imposed upon the 
state to accept the federal offer; without accept- 
ance, the federal act would be ineffective in the 
state. The state’s second contention, to wit, that 
it was entitled, in the role of parens patriae, to bring 
suit on behalf of its citizens, was rejected on the 
ground that as to relations between the citizen and 
the federal government, the latter, not the state, 
represented the citizens as parens patriae. 

The citizen petitioner was held as taxpayer to 
have too minute and indeterminable an interest in 





7. 262 U. S. 447. 

8. 262 U. S. 447. Indeed one of the Security ¢- 
grants, (i.e., for Maternity and Child Health, Title V), 
practically identical with the federal enactment » od Be 
in these cases. 

9. 42 Stat. at Large 224, enacted in 1921, made in- 
effectual after June 30, 1929, by 44 Stat. at Large 1024 
(1927). 

10. Massachusetts v. Mellon, cited supra note 7 at pp. 
488, 489. 
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the moneys of the Federal Treasury, to give a sub- 

stantial right to challenge the use of such moneys. 

APPLICATION AND GENERAL ADMINIS- 
TRATIVE SET UP 

Titles VII and XI create the Social Security 
Board as an independent Board; authorize the 
making of appropriate rules by this Board and by 
the Secretary of Labor and the Secretary of the 
Treasury ; the application of the act to 
\laska, Hawaii and the District of Columbia as 
well as to the states; and provide the usual separa- 
bility clause for the preservation of all remaining 
sections in the event of the invalidating by the 
court of any part of the Act 

The three members of the Board are direct ap- 
pointees of the President (with advice and consent 
of the Senate) and have rotating terms of six 
years.'* The Board is specifically authorized to 
“study and recommend” appropriate legislative 
extensions into the social insurance field as well 
as to perform its administrative duties. 

OLD AGE ANNUITIES AND UNEMPLOY- 
MENT INSURANCE 

In Titles II, VIII and IX a wholly new type 
of provision is in contemplation, “contributory” 
retirement old age annuities and unemployment 
insurance. 

The old age annuities are in supplement to the 
previously discussed grant-in-aid to old age assist- 
ance plans. The latter is directed primarily at the 
immediate situation of those who already are su- 
perannuated or shortly will be and who have not 
sufficient accumulations for self-maintenance in 
their old age. The annuity program, in contrast, 
is intended for employed workers of younger age 
groups. It will enable them to build up their right 
to assured income in their retirement period. 


extend 


1 
i 


Old Age Retirement Annuity Program 


The annuities will be paid from a special “Old 
Age Account” in the United States Treasury, to 
which annual appropriations are authorized suffi- 
cient, according to actuarial computations, to meet 
the obligations entailed by the annuities promised. 
It is contemplated that the amount of annuity shall 
vary both with the wage earned by the worker 
and the number of years he is employed.” 

The table below illustrates the amount payable 
after a sta f years of employment at 
a stated wage. 


Illustrative Annuity Amounts 


1 her 
ed number « 


Under Title IT) 
Average Years of Employment 
Monthly Salary 10 20 30 40 

$ 50 $17.50 $292 50 $27.50 $32.50 

100 22.50 32.50 $2.50 51.25 

150 27.50 42 50 53.75 61.25 

200 32 50 51.25 61.25 71.25 

250 37.50 56.25 68.75 81.25 
Minimum mont benefit, $10; maximum, $85 


The wage earner may retire and draw his an 
nuity at sixty-five years of age. Employment after 


> 


the age of sixty-five is discouraged moreover by 
the proviso that he forfeits a month’s fraction of 


| 


his annuity for each month in any part of which he 
is regularly employed. In addition to the annuity 
feature, there is guaranteed a payment to the estate 








11 [wo of the first appointments being of course 

“short” terms of 2 and 4 years respectively (see sec. 701). 

12. The size of annuity is “weighted” in favor of the 

s a larger percentage of his 
tter paid man 





low paid worker, i.e., 
average wage than does tl 


of the worker who dies before retirement age (or 
shortly thereafter), the payment being roughly equiva- 
lent to the amount he has paid in special tax with three 
percent interest. 

This annuity program roximates a con- 
tributory accumulation or irance plan with an 
equal division of the burden of cost between the 





workers themselves and their employers. This 
“approximation” lies in the fact that special taxes 
are imposed (in Title VIII) upon the wages of em- 
ployed workers and the payrolls of their employ- 
ers, calculated to bring into the treasury an amount 
equal to that which will be needed'® for the annual 
appropriations to the Old Age Account. Both taxes 


will be collected from the employer who is author- 
] 


ized to collect half of the amount from his em 


ployees as their share of the tax. Taxes will be 





imposed upon pay roll and wages earned after De 
cember 31, 1936. The initial rate of both the em- 
ployer’s tax and the worker’s tax is one percent. 
fo this rate will be added an additional one-half 


percent every three years until the maximum of six 
percent total combined tax is reached in 1949 (i.e. 
three percent on employee, three percent on em- 
ployer). In computing the tax on both payrolls 
and wages, wages paid in excess of $3,000 in any 
calendar year are not counted 

This is purely a federal, rather than a state- 
federal, venture, as indeed sucl would 
have to be in order to possess any actuarial founda- 
tion. This is due to the fact that prediction of the 
distribution of age groups is essential to the com- 
puting of contribution rates in relation to annuities. 
Such prediction, while roughly determinable for 
the nation as a whole, is impossible for individual 
states because of the unpredictable changes which 
take place in their age groups pursuant to the 
shifting of f economic activity The 


1 
a scneme 





centers ol 
younger “employable” age groups are, of course, 
draned out of the geographical districts in which the 
industries are declining into the states in which new 


industrial developments are taking plac« 

Excepted from the annuit heme are (1) by 
reason of the administrative difficulty of collecting 
the special taxes from them: iltural labor, do 
mestic service in a private home and casual labor; 
(2) because of already existing special provision 
maritime employments and employees of the fed 
eral government; (3) because of constitutional limi- 
tations on the taxing of states or their subdivi 
sions: employees of a state or its political subdivi- 


sion; and (4) for no reason except an effective 


lobby from certain interested organizations: em- 


ployees of a Community Chest or other charitable, 
religious, or educational or scientific institutions, 
no part of the earnings of which inures to the bene- 


fit of any private shareholder or individual. As a 
result of the later special act’* for railroad em- 
ployes in interstate commerce, the latter are no longer 
included under the Social Security Ac 

Since the tax is a federal tax, the worker will 
thus be “contributing” to his annuity (i.e. paying 








13 AC cording to certain actuar tl S| ial taxes 
may produce less than may be needed for the Old Age 
Account They believe that the average retirement age 
will be at a lower age than that counted upon in the 
[Treasury forecast. Should this prove to be so 
subsidy from other tax sources is in t in the 
See M. Albert Linton, “Reserve Provisions of the 
Old Age Security Program,” pp. 7 and 8 

14. Stat. of 1935. c. 813, sec. 1 This is of course the 
second “Railroad Retirement Act.” The first was declared 
unconstitutional on May 6, 1935, in the case of Railroad 


1 
995 | _ 


Retirement Board v. Alton, 
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tax to the United States Treasury) all 
g years, however often he may shift from 
to another. If because of entry into em- 
late in life or because of sweated wages"® 
irregular employment, an individual’s 
ves too small for a decent subsistence, 
course, be in need of supplementary in- 
vill have to look to his state for the old 


assistance for which federal grants-in-aid are 





ider such circumstances, the 
wage earner an independent 
the Security Bill clearly contemplates 
standard old age 
time will adequately pro- 
population.’® 


“A 


secure the 


annuities as the 
ce wl ich 


+ 


he working 


Unemployment Compensation Program 


it, for the difference betv 


to this provision for building up 

securing the wage earner’s old age, 

tle IX) an attempt to develop similar 

ves for his protection against unemployment 
g rking years 


trast to the annuity plan, which is a 
eral venture, the unemployment com- 
emplates state provision 
h as to the fact of and 


‘ pressure ( 

the state legislation. The pressure 

1 payroll tax upon employers of 

re’ witl the proviso that varying 

lits against this tax be permitted in states 
enact unemployment compensation meas- 
eeting stipulated requirements. The tax is 


avrolls for wages earned after De- 
1935. The initial rate of tax is one per- 
ased to two percent in 1937 
nt in 1938. 
ete latitude is allowed the states in their 
une mployment compensation 
clearly contemplated that it may be 


] 


ght poole 1, made up of contribu- 
1 employers (with or without supple 
tributions from the workers), or a 

dual ‘“‘reserves” with a single plant 

s as units or a guaranteed employ- 
editing arrangements, moreover, after 
of operation of the state law, the full 


he employer of the indi- 
1itted at the discretion of 
n be allowed up to ninety 
not only for the amount 
er pays’? toward unemployment com- 

vision, but also when the state per- 
een that amount paid 
he maximum amount which any employer 





’ Thus if the state law authorizes individual 
( idividual guaranteed employment 


wages, as the worker 


. wit s low as $50 a month aver- 

g $32.50 per month from his annuity 
ated hat between twenty-five and 

rrkers will be taxable when the tax is first 

hose persons who are never technical 

e., who are either self-employed or “non- 


ve at old age without a 
dependent upon the state- 


9 assistat yntemplated in Title I of 
< 
Certait onditions st e met tor extra” credit- 
it making sure that the individual 
the guaranteed employment plan 
te obligations. See Sec. 910 






plans, the employer with a stable payroll and no 
labor turnover may be allowed to credit toward his 
federal tax the amount paid into a reserve by the 
employer with the greatest turnover and the least 
stable employment conditions. If the state allows 
“experience rating” in fixing contributions to a 
pooled fund, the employer with a low contribution 
rate may be permitted (up to ninety percent of the 
federal tax) to credit the difference between his 
own payment and the maximum rate of contribu- 
tion to the fund.’® 

Approval of the state’s unemployment com- 
pensation law by the Social Security Board is re- 
quired for “crediting” and certain conditions are laid 
down as essential to approval. The conditions are: 
(1) All compensation must be paid through public 
employment agencies (or other agencies approved 
by the Board); (2) no benefits shall be payable 
until two years after contributions are collected; 
(3) all moneys must be placed in a trust fund in 
the United States Treasury; (4) all moneys with- 
drawn from this trust fund shall be used exclu- 
sively for unemployment compensation, exclusive 
of administration; (5) no worker shall be denied 
compensation because he refused (a) to be a strike- 
breaker, or (b) to work under conditions less favor- 
able than those “prevailing” in the community for 
similar work, or (c) to leave the union of his choice 
or to join a “company” union; (6) rights conferred 
by the law must be respected subject to the power 
of the legislature to amend or repeal the measure. 

In addition to the exceptions enumerated in 
the application of the taxes levied in Title VIII, 
employers who have not employed at least eight 
persons on each of some twenty days in twenty dif- 
ferent weeks are excepted from the tax levied in 
Title IX.?° 

CONSTITUTIONAL BASIS FOR TAXES 
LEVIED BY THE ACT 
(Tittes VIII anp IX) 


The taxes levied by the Social Security Act 
are imposed upon selected classes of employers 
with respect to employment (Title VIII) and with 
respect to employment of eight or more (Title IX) 
and upon selected classes of employees (Title 
VIII). They are thus taxes upon employment of 
workers (the employer's taxes) and upon wages or 
earnings (the worker’s tax). 

The employer’s tax is in each instance an ex- 
cise on the act of employing workers. It is similar 
in principle to a series of taxes which Congress 
from time to time has imposed, such as: the tax 
on using carriages*', taxes on manufacturing and 
selling™, taxes on selling™, taxes on making of gifts 
inter vivos**, the tax on using a foreign built 
vacht**, the tax on dealing on boards of exchange”, 








19 Secs. 909-910. 

20. There is also an exception as to employment of 
listed relatives. See sec. 907. 

21. Approved in Hylton v. United States (1796) 3 
Dall. 171. 

22. Examples: manufacturing and selling tobaccos, sus- 
tained in Patton v. Brady (1902) 184 U. S. 608; on the 
manufacture and sale of “oleomargarine,” sustained in 
McCray v. United States (1904) 195 U. S. 27. 

23. Thomas v. United States (1904) 192 U. S. 363. 
4. Bromley v. McCaughn (1929) 280 U. S. 124. 

». Billings v. United States, 232 U. S. 261. 
26. Nicol v. Ames, 173 U. S. 509. 
27. Flint v. Stone Tracy Co., 220 U. S. 107. 


(Continued on page 792) 
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THE KEY TO THE PUBLIC RELA- 
TIONS PROBLEM 


The Award for Distinguished Public 
Service, recently conferred on the St. Louis 
3ar Association, points to an essential fact 
in connection with the profession’s effort to 
solve the problem of public relations. 

That fact is that the problem can only 
be solved, to the extent that it is capable of 
solution, by the activity of well organized 
groups. To put it in another way, it takes 
a group, active, courageous and inspired with 
the right professional spirit, to counteract 
the effect on public opinion of a few undesir- 
able members of the profession. 

For reasons which a fair acquaintance 
with the psychology of the individual and of 
the crowd makes apparent, the honorable ca- 
reers of a thousand good lawyers often do 
not make the same impression on many in- 
dividuals that the dishonorable acts of a sin- 
gle unethical Jawyer are likely to make. 

For one thing, the dishonorable acts are 
likely to furnish “news’—either for the 
newspapers or for current gossip. They get 
the advertisement while the unblemished ca- 
reers of uncounted lawyers are accepted as a 
matter of course and receive scant notice. 
Most important of all, perhaps, the unethi- 
cal deviations fit in with a current tradition of 
popular depreciation of the profession—and 
incidentally of other learned professions. 

If existence of individual rectitude, pro- 
fessional conscience and professional ability 
in an overwhelming majority of those who 
practice law could be relied on to counteract 
the effect on public sentiment of the rela- 








tively few who are actuated by different prin- 
ciples, there would hardly be any question of 
public relations today. That there is such a 
problem is indisputable evidence that some 
other method of dealing with it is required. 

The practical method is disclosed by the 
striking testimonial to the St. Louis Bar As 
sociation. By its zealous efforts that Associa- 
tion created a situation where the high char- 
acter and activities of the overwhelming ma- 
jority of the lawyers in a great city were 
brought to public attention in a way certain 
to make a deep impression; where the efforts 
of the ethical members of the profession be- 
came news and hence excited popular inter- 
est; where the thousands of lawyers of the 
right sort were brought forward publicly in 
opposition to the relatively few of the wrong 
sort ; where, in brief, proper professional con- 
duct received the publicity heretofore re 
served to unethical conduct 

This could only have been accomplished 
by the efforts of an organized group, like 
the Bar Association. The Award for Dis- 
tinguished Service shows how well it per- 
formed its task. Had the award gone to an in- 
dividual lawyer or several lawyers, it would 
not have carried the same meaning. Recog- 
nition of individual merit has been fairly fa- 
miliar in the past. Recognition of the merit of 
a professional group is another far more sig- 
nincant and hopeful thing. 

Fortunately the address of presentation, 
made by Mr. Frank C. Rand, a member of 
the Committee of Award, stressed the 
broader significance of the honor conferred. 
Special credit, he pointed out, went to certain 
officers and committee members of the As- 
sociation. But he added: “Our inquiries and 
investigations have led us to the conclusion 
that the splendid achievement of the Bar As- 
sociation is the result of group activity per- 
formed with good will, generous zeal and 
loyalty.” 

The lesson of this striking incident in 
the civic life of St. Louis and the career of 
the Bar Association of that city cannot be 
mistaken. The organized Bar is the only 
effective way of dealing with public senti- 
ment in a city, State or the Nation. Better 
organization and more active interest all 
along the line are necessary if the problem is 
to be dealt with effectively. In the national 
field particularly, an improved organization 
of the Bar will furnish the machinery long 
needed for maintaining and enhancing the 
prestige of the profession 
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Hon. William L. Ransom, President of the American 
Bar Association, gave the following answer to a fa- 
miliar question at a dinner under the auspices of the 
Georgia State Bar Association and the Atlanta Bar 
{ssociation, at Atlanta, Ga., on Nov. 22, 1935.) 


matter we often hear discussed, inside and outside 
the legal profession. 

What I shall say reflects a personal view. I do 
not undertake to speak for the Association or for any- 
ne except myself. 

Not a few people are asking: ‘Why does not the 
\merican Bar Association speak out boldly in opposi- 
1 to new legislation and the talk about constitutional 
change that are agitating the country? Why do not the 
lawyers, through their Bar Associations, take the lead- 
ership of public opinion in these matters?” Many 
other people, with equal earnestness, ask: “Why does 
not the American Bar Association boldly champion 
measures of social and economic reform, and align 
itself on the side of social justice and the public wel- 


| TAKE this opportunity for a family talk about a 


tol 


fare? Why do not the lawyers, through their Bar 
Associations, take the leadership of public opinion in 
these matters?” In each instance, the questions reflect 


a wish that is father to the thought. The inquirer 
wishes the Bar Associations to take up and champion 
his own particular views on public and _ political 
questions. 

To these and similar inquiries, the answer seems 
to me obvious. The legal profession and the Bar As- 
sociations are made up, as they should be, of men of 
widely differing political, social and economic faiths. 
Lawyers do not come together, in their Bar Associa- 
tions, as members of one political party or the other, 
or as adherents of any particular set of views or social 
philosophy. Individually or in groups or committees, 
the lawyers as good citizens think and act and vote 
as they please, and they urge and advocate such views 
as they see fit, and in such ways as they see fit, publicly 
and privately; but they do not on that account try to 
force their views on the whole legal profession, through 
asking the Bar Associations to take up the tasks of 
partisan or political advocacy. 

The American Bar Association and the State and 
local Bar Associations are actuated by a common inte- 
est in matters which affect the administration of jus- 
tice, the furtherance of the law as a science, the preser- 
vation of the fundamentals of the American system of 
government under law, and the protection of the in- 
terests of the public in matters which involve dealings 
with the legal profession. In the nature of things, the 
American Bar Association cannot rightly sponsor spe- 
cial causes; still less can it be the spokesman of spe- 
cial interests; and it cannot soundly take up the gauge 
of battle in behalf of the views of any one class or 
group of lawyers, no matter how prominent and patri- 
otic they may be. 

Issues between warring political and social phil- 
osophies may and do agitate many lawyers deeply, but 
that does not make it proper that the organized Bar 
should take up those issues as such and espouse par- 
ticular philosophies. Upon specific proposals, when 
they are offered and come within the scope of its char- 
tered objects, the members of the American Bar Asso- 
ciation do at times reach a consensus of opinion and 
make definite recommendations as to such measures. 
Usually it takes a good deal of time for such a con- 


A Familiar Question Answered 


sensus of opinion among lawyers to develop and make 
itself clear. Lawyers are the greatest individualists in 
the world; they are close to their respective communi- 
ties and to local interests that give rise to a variety of 
views. They do not surrender their opinions to clients 
or to Bar Associations ; they reserve the right to think 
and speak for themselves; they defer with some re- 
luctance, even to a definite majority view. But when 
such a consensus of opinion among lawyers becomes 
manifest, on a matter clearly within its province and 
the scope of its proper recommendation, the Bar As- 
sociations try to make it effective. They would have 
no right to assume to speak for their members or for 
the legal profession, on any other basis. They would 
have no right or reason to try to grind the axes, or serve 
the purposes, of minorities in their membership. There 
would be an especial danger that the views of the law- 
yers who are better known, have the larger law offices 
in the larger cities, and represent the more conspicu- 
ous clients, might be brought forward as the views of 
the average practicing lawyer, in the smaller cities and 
the towns, throughout the entire country, who is the 
real back-bone of the legal profession in America and 
the actual custodian of its future. He is entitled to be 
heard; and until an authentic consensus of opinion is 
reached, in the profession as a whole, upon specific 
proposals, lawyers speak and act, individually or 
through self-constituted groups, or as members of po- 
litical parties, and not in the name of the organized legal 
profession. 

By and large, I believe that the average American 
lawyer has been and is faithful to the fundamentals of 
democratic government in this country. Above all, he 
cherishes the American tradition of tolerant, full and 
untrammelled public discussion of public questions. 
There must be no obstruction or challenge of the right 
and duty of reasoned and tolerant discussion of is- 
sues, in the great debate upon constitutional questions 
that is at hand. Questions of constitutional interpreta- 
tion as to the powers of government are in first in- 
stance for the Courts, which will fully take care of all 
errors of interpretation, by whomever urged; but ques- 
tions of the powers and policy of government, and the 
division of powers between the National government 
and the States, are always for the people, whose pre- 
ponderant opinion and deliberate wishes become the 
supreme law of the land. The American lawyer is 
faithful to the Constitution of his country, including 
the three sections which contemplate its amendment 
in a reasoned, deliberate way and prevent its amend- 
ment in any other way. 

So there can be no impropriety in the full and rea- 
soned presentation of the merits of these matters in the 
forum of public opinion, by lawyers, by public officers, 
or by anyone else. Some persons may doubt the wis- 
dom or good taste of particular measures of discus- 
sion, but that is hardly of major importance. Cer- 
tainly it does not warrant challenge or denial of the 
right and duty of free discussion, in such manner and 
by such methods as lawyers, public officials and other 
citizens deem appropriate. There is no need or place 
for intolerance or wumnreason, on either side. At 
almost any hazard, the avenues of full and fair discus- 
sion must be kept open, must be kept free from all 
partisan influences and special interests which might 
lead to less than a reasoned judgment by the people, 
and must be safeguarded and defended as we safeguard 
and defend our institutions and our lives. 
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(Continued from page 789) 


the tax on the doing of business as a corporation 
or joint stock association. 

The employer’s tax being an excise tax is 
classified as a tax that is not “direct’’.** It is, 
therefore, not subject to the rule laid down in the 
constitution for direct taxes, i.e. that they be ap- 
portioned among the several states in proportion 
to their population.*® 

The worker’s tax is an income tax. As such, 
it is, obviously, freed from the apportionment re- 


quirement by the Sixteenth Amendment to the 
Constitution.” Furthermore, it has been estab- 
lished that such an income tax as this, i.e. one 


levied upon earnings derived from personal serv- 
ices, is an excise tax and in consequence, without 
regard to the Sixteenth Amendment is not, and 
never has been, subject to the apportionment rule.™ 

Being excises, however, both the employer’s 
tax and the worker’s tax must comply with the 
demand of Article I, Section 8, clause 3 of the Con- 
stitution which reads “All duties, imposts and ex- 
cises shall be uniform throughout the United 
States.” This uniformity requirement (which is 
the only limitation specifically imposed upon Con- 
gress in the levying of excise taxes) has been inter- 
preted by a long line of decisions as a requirement 
of mere “geographical uniformity”. As the court 
cryptically puts it in Knowlton v. Moore.*? 

“What the Constitution commands is the im- 
position of a tax by the rule of geographical uni- 
formity, not that in order to levy such a tax objects 











28. Only “capitation” taxes, and taxes either directly 
upon real or personal property or upon income derived 
from real or personal property, have been held to be direct 
taxes within the meaning of the Constitution’s apportion- 
ment requirement of Art. I, sec. 9, Clause 4. See Pollock 
v. Farmers’ Loan & Trust Co., 157 U. S. 579. 

29. Const., Art. I, Sec. 9, cl. 4, and for authority that 
excises are not direct and therefore, not subject to the 


apportionment rule, see Flint v. Stone Tracy Co. (1911) 
220 U. S. 107, 152. 

30. Const. Amendment XVI 

31. In this connection see Springer v. U. S. (1880) 
102 U. S. 586 and Pollock v. Farmer’s Loan & Trust Co. 


(1895) 157 U. S. 429, 158 U. S. 601. In holding the income 
tax of 1894 unconstitutional as violating the apportionment 
requirement, the court did so on the ground that the act 
was invalid as to part from which the remainder of the 
act was not separable This invalid part was the tax on 
income derived from real and personal property which the 
court held to be a “direct’’ tax and void because not ap- 
portioned. The court clearly indicated that it was not 
overruling Springer v. U. S., supra, so far as that case held 
that a tax on income received for personal services was 
an excise tax, and, therefore, valid without apportionment. 
See Pollock v. Farmers Loan & Trust Co., 157 U. S. at 
pp. 578-579, 589 and 158 U. S. at 635-637. This view has 
been reiterated by the Court since the adoption of the 
Sixteenth Amendment. Brushaber v. Union Pacific R. R 
Co. (1916) 240 U. S. 1; Bowers v. Kerbaugh-Empire Co 
1926) 271 U. S. 170, 174. 

32. 178 U. S. 41, 108 
sion of question of uniformity in 
p. 81 to p. Also note reference to constitutional history 
as indicating the propriety of the interpretation adopted, 
since the original wording of this clause included the words 
“and equal” as well as the demand of uniformity, and the 
words “and equal” were stricken out in committee after 
prolonged discussion. See p. 104 


Note exhaustive discus- 
this case, especially from 


(1900) 


must be selected which exist uniformly in the sev- 
eral states.” 

Quoting again, “The tax is uniform when it 
operates with the same force and effect in every 


place where the subject is found.’ Accordingly, 
it has been held that an excise levied on corpora- 
tions carrying on a particular type of business does 
not violate the uniformity requirement because 
partnerships and individuals carrying on the same 
type of business are exempt. Said the court", 
“Uniformity does not require the equal application 
of the tax to all persons or corporations who may 
come within its operation, but is limited to 
geographical uniformity throughout the United 
States.” 

In fact, the cases indicate the possession by 
Congress of almost unlimited discretion in picking 
and choosing the subjects upon which to levy ex- 
cise taxes and in the classification of taxpayers for 
the purposes of granting exemptions or varying 
the rates of tax imposed.*® 

There has not been a single instance of the Su- 
preme Court declaring a federal tax measure in- 
valid because of unreasonable or arbitrary classi- 
fications. Such state tax measures as ha 
invalidated by the Federal Supreme Court 
“arbitrary” classification have been in deference 
to the equal protection clause of the Fourteenth 
Amendment and there is no corresponding limita- 
tion on Congress.** However, there are implica- 
tions in some opinions that the court might find 
the classification in a federal tax law so extremely 
arbitrary as to be a violation of the due process of 
law clause of Amendment V. Thus the court said*’ 
of the excise tax on gifts inter vivos, “It is sug- 
gested that the schemes of graduation and exemp- 
tion in the present statute, by which the tax levied 
upon donors of the same total amounts may be 
affected by the size of the gifts to individual donees, 
are so arbitrary and unreasonable as to deprive the 
taxpayer of property without due But 
similar features of state death taxes have been held 
not to infringe the Fourteenth Amendment since 
they bear such a relation to the subject of the tax 
as not ‘to preclude the assumption that the legis- 
lature, in enacting the statute, did not act arbi 
trarily or without the exercise of judgment and dis- 
cretion which rightfully belong to it. Stebbins v. 


been 


tor 


have 


process. 





. eT Cc tee 4 ; ; 
Riley, 268 U. S. 137. No more can they be a basis 
33. Head Money Cases (1884) 112 U. S. 580, 594 
34 Flint v. Stone Tracy Co., 220 U. S. 107, 158 

35. See cases referred to in notes 22-27 supra, also for 
carrying rates and exemptions, see Knowlton vy. Moore, 


84, Brushaber v. Union Pac. R. R. Co,. 240 U. S 
McCaughn, 280 U. S. 124: Van 
S. 465, 468; McCray v. United 


178 U. S. 
1; see also Bromley v. 
Oster v. Kansas, 272 U. 


States (1904) 195 U. S. 27, special tax of ten cents on a 
pound of yellow oleomargarine and one-fourth cent a 
pound on white oleomargarine. 

36. See Lewisville Gas & Elec. Co. v. Coleman (1928) 
277 U. S. 32; also Schlesinger v. Wisconsin (1925) 270 U. S 
230. It might be remarked that the list of products upon 
which high tariff rates are imposed would be difficult fo 
justify upon any theory of classification 

37. See Bromley v. McCaughn, at p. 139, cited supra 


notes 24, 35. 
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or holding that the graduation and exemption 
features of the present statute violate the Fifth 
\mendment.” 

\s to a possible constitutional challenge on 
f such implications, of the classification 
f employers for taxation purposes in Titles VIII 
IX, it may be remarked that the groups ex- 
empted from the taxes are the familiar exemptions 


found in police regul 


the basis 


lations such as workmen’s com- 
pensation laws, payment of wages acts and similar 
protective measures. These exemptions have been 
sustained.*® 


uniform] 
Unemployment Compensation on Tax—(Title IX) 


From the standpoint of constitutionality, there 
seems to be only one major issue involved in the 
tax imposed in Title IX: Will the United States 
Supreme Court accept the “tax with respect to em 
ployment of eight or more” as such, or will it de- 
cide that it savors so largely of an attempt to se- 
cure specified unemployment insurance arrange- 
ments as to be a regu.atory rather than a taxing 
The problem presented cannot be re- 
solved with certainty by reference to any adjudi- 
cated cases. Its factual aspects differ from any 
situation previously reviewed by the Supreme 
Court. 

An analysis of the principles involved, how- 
ever, in the light of the previous decisions which 

rn these principles will serve at least to indi- 
cate the considerations which the court will be 
called upon to weigh when passing upon Title IX 
of the Social Security Act. 


conce 


Argument Against Constitutionality of the Tax 
in Title IX 


Those who contend that these unemployment 
tax provisions comprise a regulatory measure mas- 
querading as a taxation measure may be expected 
to lean heavily upon three decisions of the Supreme 
Court—the Child Labor Tax Case**, the case of 
Hill v. Wallace (Grain Exchange Tax Case)*® and 
the case of Hammer v. Dagenhart (Anti-Child La- 
bor Interstate Commerce Regulation Case).*! In 
all three of these cases the Congressional measure 
was held to be a pretended exercise of an 
unquestioned Congressional authority to accom- 
plish a regulatory end not properly within the 
powers conferred upon Congress by the federal 
Constitution. In the first two cases the power pro- 


reviewed 


fessedly used was the taxing power; in the third, 
the statute purported to be a regulation of inter- 
state commerce. In the last case—Hammer v. 
Dagenhart—the Congressional act under review 





fixed a standard of child labor and debarred from 
interstate and foreign commerce for a period of 
thirty days from its production, all products from 
a mine, quarry or mill, etc., in which the standard 
fixed did not prevail. The Supreme Court, in hold- 
ing this Act unconstitutional and invalid, stated: 

“In our view, the necessary effect of this act is, 
by means of a prohibition against the movement in 





38. See Jeffrey Mfg. Co Blagg, 235 U. S. 571, and 
cases therein cited (employers with less than five em- 
ployees excepted from act); N. Y. Central Ry. Co. v. 
White, 243 U. S. 188 (exceptions of domestics, farm labor, 
casuals, etc.); also see cases cited in A. B. Honnold, Work- 
men’s Compensation, Sec. 17 

9. 259 U. S. 20 

40. 259 U. S. 44 

41. 247 U. S. 251 


interstate commerce of ordinary commercial com- 
modities, to regulate the hours of labor of children 
in factories and mines within the States, a purely 
state authority. Thus the act in a two-fold sense is 
repugnant to the Constitution. It not only tran- 
scends the authority delegated to Congress over 
commerce but also exerts a power as to a purely 
local matter to which the federal authority does 
not extend. The far reaching result of upholding, 
the act cannot be more plainly indicated than by 
pointing out that if Congress can thus regulate 
matters entrusted to local authority by prohibition 
of the movement of commodities in interstate com- 
merce, all freedom of commerce will be at an end, 
and the power of the States over local matters may 
be eliminated, and thus our system of government 
be practically destroyed.”’** 

And again**, “The control by Congress over 
interstate commerce cannot authorize the exercise 
of authority not entrusted to it by the Constitu- 
tion.” . . . “Over interstate transportation or its 
incidents, the regulatory power of Congress is 
ample but the production of articles intended for 
interstate commerce is a matter of local regula- 
tion.’** The Court thus found that the enactment 
under review was in reality an attempt to standard- 
ize local manufacturing conditions in the several 
individual states, (a matter properly within the 
police power reserved to each state) under the 
guise of an interstate commerce regulation. 

The Child Labor Tax Case and the Grain Ex- 
change Case both involved purported excise taxes 
levied by Congress. 

In the Child Labor Tax Case a tax equal to 
ten percent of the annual net profits was levied on 
mines, quarries and mills in which children under 
fourteen were employed or in which children under 
sixteen were employed under other than stipulated 
conditions. Persons who hired children in viola- 
tion of the standard through bona fide mistake as 
to their age were excused from the tax. Both the 
Commissioner of Internal Revenue and the Secre- 
tary of Labor on request of the Commissioner of 
Internal Revenue, were authorized to enter and in- 
spect places of employment. In declaring this 
statute unconstitutional the Supreme Court stated: 

“The analogy of the Dagenhart Case is clear. 
The congressional power over interstate commerce 
is, within its proper scope, just as complete and 
unlimited as the congressional power to tax, and 
the legislative motive in its exercise is just as free 
from judicial suspicion and inquiry. Yet when 
Congress threatened to stop interstate commerce 
in ordinary and necessary commodities, unobjec- 
tionable as subjects of transportation, and to deny 
the same to the people of a State in order to coerce 
them into compliance with Congress’s regulation 
of state concerns, the court said this was not in 
fact regulation of interstate commerce, but rather 
that of State concerns and was invalid. So here 
the so-called tax is a penalty to coerce people of a 
State to act as Congress wishes them to act in 
respect of a matter completely the business of the 
state government under the Federal Constitution.” * 

In support of its finding that the statute was 
essentially a regulatory rather than a taxing meas- 
ure, the court mentioned several times in the 





42. Idem. 276 

43. Idem, p. 275. 

44. Idem, p. 272 

45. 259 U. S. 20, 39. 
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course of the opinion that the regulatory object ap- 
peared “on the face of” the statute itself. Specific 
attention was called, in illustration of this fact, to 
the clause permitting remission of the tax in case 
of good faith mistake as to the age of children em- 
ployed**, and to the clause permitting inspection 
by the Secretary of Labor “whose normal func- 
tion is the advancement and protection of the wel- 
fare of the workers”’.*’ 

In the Grain Exchange Case** a tax of twenty 
cents a bushel was imposed upon contracts of sale 
for future delivery of grain with two exceptions. 
These were (1) when, at the time of sale, the seller 
held or owned the grain or owned or rented the 
land on which the grain was to be grown; (2) 
when the contract was made by or through a mem- 
ber of an exchange or board of trade which was 
designated a “Contract Market” by the Secretary 
of Agriculture, such designation to be made only 
when certain stipulated conditions were met. 

In holding this act unconstitutional, the Su- 
preme Court stated that it involved principles simi- 
lar to those passed upon in the Child Labor Tax 
Case. The court again made reference to the fact 
that the actual character of the act appeared on its 
very face. Said the court, “The act is in its essence 
and on its face a complete regulation of boards of 
trade with a penalty of twenty cents a bushel on 
all ‘futures’ to coerce boards of trade and their 
members into compliance. When this purpose is 
declared in the title to the bill and is so clear from 
the effect of the provisions itself, it leaves no 
ground upon which the provisions we have been 
considering can be sustained as a valid exercise 
of the taxing power.” 

Arguing from these authorities it will prob- 
ably be contended that (1) Title IX is essentially 
a regulatory rather than a taxing measure; (2) it 
reveals “on its face” that it is_enacted for the ex- 
press purpose of forcing the states to enact unem- 
ployment compensation laws of a stipulated char- 
acter rather than for the purpose of raising reve- 
nue; (3) it is thus an unwarranted intrusion of the 
Federal Government into the field of local police 
power which by virtue of the Tenth Amendment 
to the Constitution belongs exclusively to the 
States. 

In support of the foregoing three points the 
following detailed references may be expected: 

(1) Title IX is part of a general welfare meas- 
ure as is conceded by the title of the Act. 

(2) The so-called “tax”, to the extent of ninety 
percent of its amount, may be escaped altogether 
in a state which has enacted a state unemployment 
compensation law which is “approved” by a federal 
welfare agency called the Social Security Board." 
Thus it will be argued, “on the face of” the act it is 
apparent that a regulatory rather than a revenue 
objective is sought by the “tax” imposed. 

(3) The required conditions for “approval” of 
a state law by the Social Security Board are listed 
in §903 and by their number and obvious “police 


46. Said the Court, “Scienter is associated with pen 
alties not with taxes.” p. 37 
47. Idem, p. 37 


48. Hill v. Wallace, 259 U. S. 44 
49. Cf. statement of court quoted above relative t 
the title of the Grain Exchange Act 


50. Cf. statement in Child Labor Tax Case, quoted 
above, referring to Secretary of Labor’s power of inspé€c- 
tion of work shops in connection with the tax 











” 


power” character can leave no doubt as to the 
regulatory nature of the legislation. 

They standardize inter alia: 

(1): Methods of payment of unemployment 
compensation (i.e. through a public employment 
agency or other agency approved by the Social 
Security Board) ; 

(2) Types of and conditions of work which an 
unemployment compensation scheme may not force 
an employee to accept on pain of losing his benefit; 

(3) Method of handling reserve funds; 

(4) Qualifying accumulation period 
must ensue before benefits will be payable. 


which 


Argument in Defense of Constitutionality of Tax 
in Title IX 

The most likely answer to the charge that this 
is not a tax may be expected to run as follows: 
This is a true revenue-producing measure for under 
all circumstances a tax must go into the federal 
treasury from every employer in the classes sub- 
jected to the act. It is only the size of the tax 
not the fact of the tax that depends upon the 
so-called “regulatory conditions” contained in the 
act. Moreover, these so-called regulatory condi- 
tions merely define the classes upon which the dif- 
ferent rates of taxes are imposed. The fact that 
employers are divided into classes and subjected 
to different rates of taxation is clearly not con- 
stitutionally objectionable. Previous decisions have 
settled that Congress may classify for purposes of 
levying excise taxes and may apply progressive 
rates of taxation to these different classes. 

The fact that the classification of employers de- 
pends primarily upon conditions controllable by 
state law is not constitutionally objectionable. It 
has been held that Congress may levy an excise tax 
on subject matter the very legal existence of which 
depends upon state law. Thus in the License 
Cases" a federal tax was levied upon vendors of 
alcoholic liquors and lottery tickets, industries that 
could be prohibited under police measures of indi- 
vidual states. State prohibition successfully en- 
forced would deprive the federal government of 
any revenue from that source in the state. It has 
been held®? moreover proper for Congress to levy 
on estates of deceased persons a tax on legacies 
and distributed shares arising from personal prop- 
erty, the amount of which federal tax®® depends 
upon state law and varies from state to state even 
upon estates consisting of identical amounts. 

Likewise in this Social Security Act, whether 
the tax (under Title IX) collected by the Federal 
Government shall be ten per cent or one hundred 
per cent of a specified rate, or, put in another way, 
whether as to a possible ninety per cent of the 
proposed maximum tax there will be any subject 
matter, and, if so, how much subject matter there 
will be, depends on the legislative will of the indi- 
vidual states. To illustrate, in the year 1936, a tax 
equal to 1/10 of 1% of the payroll is levied on all 
employers of eight or more; a tax equal to an 





51. 6 Wall. 462 (1867). It would not be accurate to 
state that the actual existence depends in all cases on state 
laws. The cases referred to concerned inter alia the taxing 
of lottery dealers found operating in New York, Massa- 
chusetts, and New York in defiance of the laws of these 
respective states, pp. 463-465. 

52. Knowlton v. Moore, 178 U. S. 84 

53. Since the distributed share allotted to a 
was exempted and since this share varies from State to 
State. Ch. 448, sec. 29, subdiv. 5. 
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lditional 9/10 of 1% of the payroll is levied on 
all employers of eight or more who are not sub- 
jected to any unemployment insurance arrange- 
ment by the laws of the state in which they 
operate. An additional tax ranging from 1/10 of 
1% to 9/10 of 1% of the payroll (i.e. falling be- 


tween these outside minimum and maximum tax 


limits) is levied on other employers in varying situ- 
ations controllable by the state laws in which they 
operate. 

Thus, in 1936 when the maximum rate of 


federal tax (under Title IX) will be 1% of the 
payroll, if Arizona requires an employer subject to 
this act to contribute one-half of 1% of his payroll 
to an unemployment compensation fund, such em- 
ployer will fall in a class, members of which must 
pay a federal tax equal to one-half of 1% of the 
payroll. If Mississippi requires an employer sub- 
ject to this act to contribute one-fourth of 1% of 
his payroll to an unemployment compensation 
fund, such employer will fall in a class, members 
of which must pay a federal tax of three-fourths 
of 1%. Examples of this order can be multiplied 
but would merely serve to further illustrate the 
principle involved. : 

To this argument there might be raised the 
possible objection that this tax is not actually 
levied at different rates upon different classes but 
is levied uniformly at one rate with a possible set- 
off under specified circumstances. This seems 
clearly an objection to form not substance. More- 
over, the specific technique used in these unem- 
ployment insurance cases, that is, uniform tax rate 
with possible variable set-offs, already has been 
employed by Congress in its inheritance tax meas- 
ures of 1924 and 1926."4 

This federal inheritance tax measure provides 
that the full amount of state inheritance tax paid 
may be credited against the federal tax up to a 
maximum limit of eighty per cent of the federal 
tax otherwise due. The constitutionality of this 
procedure was gratuitously conceded by the Court 
in a dictum in Florida v. Mellon. It said: “The 
act assailed * * * must be held to be constitu- 
tional * * *. The contention that the federal tax 
is not uniform because other states impose inheri- 
tance taxes while Florida does not, is without 
merit. Congress cannot accommodate its legisla- 
tion to the conflicting or dissimilar laws of the 
several states nor control the diverse conditions to 
be found in the various states which necessarily 
work unlike results from the enforcement of the 
same tax. All that the Constitution requires is 
that the law shall be uniform in the sense that by 
its provisions the rule of liability shall be the same 
in all parts of the United States. 

In specific answer to the use of the two Child 
Labor cases and the Grain Exchange decisions as 
precedents for declaring the unemployment com- 
pensation tax unconstitutional and therefore in- 
valid, it will undoubtedly be pointed out in defense 
of Title IX that all three of those cases were at- 
tempts at direct regulation by the federal govern- 
ment of local conditions. In two instances pres- 
sure was brought directly to bear upon the “tax- 
payer” to comply with certain federal requirements 
or be taxed, the “tax” being thus, as the court in 





54. 43 Stat. 253, Ch. 234, §301 (b), 44 Stats. 9, Ch 


27. $301 (b). 


55. (1926) 273 U. S 
56. Idem. 


12, at p. 17 





fact stated® in the nature of a penalty to coerce 
compliance with regulations that properly should 
emanate from a State rather than a National legis- 
lature. In the Dagenhart Case the manufacturer 
was required to comply with federal regulations as 
to child labor or be denied permission to ship in 
interstate commerce channels. The purported in- 
terstate commerce regulation was declared to be in 
effect an attempt to control local conditions prop- 
erly subject to the state police power. In fact, 
it was in defense of the states’ reserved police power 
that the court in all three cases expressed itself 
most strongly and it was due to what the court 
deemed usurpation by Congress of power properly 
vested exclusively in the states, that the court was 
moved to declare the purported tax or interstate 
commerce regulation a mere sham and pretense. It 
was the ouster of the state that was so strongly 
objected to. 

In the case of the unemplovment compensation 
tax, however, the situation is radically different. 
No direct regulation by the federal government is 
attempted. In fact, it does not lie in the power of 
the individual employer who is subject to the tax, 
to escape the tax either in whole or in part except 
as state law may enable him to do so. Only through 
state legislation, in proper expression of its police 
power, may the rate of federal tax vary. 

There is, thus, in the unemployment tax situa- 
tion no ouster of the state, merely a tax imposed 
by the federal government in varying amounts 
under conditions controllable by state law-making 
bodies. 


Constitutional Problems Involved in the Annuity 
Program 

The provision for retirement annuities rests 
upon both the taxing and the spending power of 
Congress. Title II sets up the old age account, 
enumerates the beneficiaries of this account, de- 
fines their “old age benefits” and authorizes appro- 
priations for building the account to a size suffi- 
cient to provide the promised benefits. Title VIII 
imposes taxes of unquestioned excise character to 
bring revenue to the treasury to compensate for 
what will be drained out of the Treasury by the 
annual appropriations authorized for the building 
up of the old age account. 

Considering Title II by itself, it may be con- 
tended that as it involves appropriations from the 
federal treasury for the direct benefit of aged per- 
sons, it is unconstitutional in spending federal 
money for a “non-federal purpose.” This conten- 
tion raises two questions: 

(1) Are there limitations upon the federal 
spending power? 

(2) If there are such limitations, by what 
procedure can the question be raised? 

There is no authoritative answer to the first 
question. It has been persuasively argued that 
there are no constitutional limitations upon Con- 
gressional spending. Moreover, even if there are 
certain limitations, they would not necessarily pre- 





57. See Child Labor Tax Case, cited supra note 39, 
at p. 36, 38, and Hill v. Wallace, cited supra note 40, at 
». 66. 

58. See Hammer v. Dagenhart, cited supra in note 
41, at pp. 275, 276. 

59. See Ed. S. Corwin, “The Spending Power of Con- 
gress,” 36 Harvard Law Review 548 (1923); also argument 
for Mellon in Massachusetts v. Mellon, and Frothingham 
v. Mellon, cited supra notes. 
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clude Congress from building up retirement annui 
ties for the country’s wage earners. In the absence 
of judicial interpretation of the welfare clause of 
the Federal Constitution, no one can state with con 
viction that spending for any specific social wel 
fare purpose is outside the limits of Congressional 
authority. 

Conceding, however, for purposes of argument 
that such spending as is contemplated in Title II 
is improper and in excess of the constitutional 
power of Congress, there remains the problem of 
how this question may be raised. Here the cases 
of Massachusetts v. Mellon and Frothingham vy. 
Mellon, discussed earlier in this article, are perti- 
nent.” By their holding that neither a state nor 
an individual taxpayer has any standing to request 
a constitutional review of a federal appropriation 
statute, they suggest that the procedure for chal 
lenging federal expenditure may be lacking. 

Turning to Title VIII which is the taxing title, 
it may be said that considered alone it seems 
immune to constitutional attack. It imposes 
straight unequivocal taxes of unquestioned excise 
character not to be distinguished in the principles 
which they involve from taxes previously imposed 
by Congress and approved by the Supreme Court.®! 
There would seem to be only one possible method 
of challenging the constitutionality of this title, 
to-wit: by the contention that Title VIII and Title 
II should be read together and that VIII, therefore, 
forms a part of a regulatory old age insurance pro 
gram and that its “taxes” are not taxes in any 
real sense of the word, but are insurance premiums 
or contributions from the workers and their em 
ployers. On both principle and also on authority, 
it may be hazarded that the probabilities ars 
against the court’s countenancing such contention 
The reasons for such hazard reveal themselves in 
an analysis of the actual provisions of the law. 

Title II pledges Congress to a policy of pay 
ing to employees in industry, commerce and trade, 
etc., retirement annuities related in amount to the 
wages they earn in 1937 and thereafter. A perma 
nent appropriation is authorized the annual amount 
of which is to be an amount certified by the United 
States Treasury. This is to be equal to the esti 
mated premium which on actuarial principles will 
be required for reserves sufficient to yield the prom 
ised annuities.** This appropriation is to be made 
from the general treasury of the United States and 
is not made dependent upon or even necessarily the 
equivalent of specified tax proceeds 

The taxes levied in Section VIII which, it is 
hoped and planned, will bring to the Federal Treas 
ury enough to cover the annual appropriation t 
the Old Age Account are not legally dedicated t: 
that end. I 


{ 
The taxes like other taxes imposed 
Congress, go to swell the general funds belonging 
to the United States, in no way earmarked for any 
special use. In addition, not only are the benefits 
and taxes legally separate and unrelated but in 
practical operation they are independent of each 
other. For example, should it turn out that the 
revenues from the tax imposed in Section VIIT pri 
duce because of bad employment conditions in suc 
cessive years less than the amount counted upon 
in the actuarial computations, this fact does not 

60. Cited in footnotes 7 and 8 supra 

61. See paragraphs, p and footnotes 21-28, supra 

62. And related benefits: see previous exposition il dis 
cussion 





affect the obligation to appropriate the amount 
equal to the requisite annual premiums. The converse 
is similarly true. 

The retirement annuities, moreover, are related 
in size to wages earned not to taxes paid. The fact 
that through inadvertence, mistake or deliberate 
non-compliance, taxes due from certain employees 
and their employers may not be paid for longer 
or shorter periods does not alter the size of 
the annuity nor the obligation of the govern- 
ment to provide it. In short, nowhere in any 
provision of the Social Security Act is there a 
tie-up between the taxing provisions of Title 
VIII and the retirement annuities and other bene- 
fits provided in Title IT. Even the connection 
which existed in the plan that produced the meas- 
ure, i.e. the principle that taxes on employers and 
their workers should be the source of the additional 
revenue needed to finance the obligation assumed 
by the Federal Government of accumulating funds 
to insure the old age of employed workers, is im- 
plicit in the act only as an approximation or a 
probability. Moreover, such connection must be 
dug out of the legislative discussions that preceded 
the enactment of the law. It is not revealed “upon 
the face of” the measure.™ 

The Supreme Court, in all of the cases in 
which it has reviewed a purported tax law chal- 
lenged on the score that it was in reality something 
else, has stated and reiterated that it would go no 
further than the statute itself to determine its char- 
acter. In conspicuous cases it has refrained from 
No one, for example, could be so foolish 
as to contend that the court was actually ignorant 
that the purpose of the tax on oleomargarine at 
issue in the McCray Case was to suppress that 
foodstuff, rather than to raise revenue, nor that 
the purpose of the tax on state bank notes (ap- 
proved in the Veazie Case®) was to suppress such 
currency. The court, however, in each case refused 
to examine the motive of Congress except as re- 
vealed by the terms of the statute itself. Similarly 
in condemning the taxes at issue in the Child Labor 
Tax Case and the Grain Exchange Case, the court 
stressed the fact that the character of the legisla- 
tion as other than taxing was patent upon the 
reading of the law.® 

It would seem highly improbable that the 
court in passing upon Title VIII, will turn from its 
long established policy of judging purported taxa- 
tion measures by their own language. It would 
seem still less likely, even if this be done, that 
the court will find that sufficient connection exists 
between Titles II and Titles VIII to warrant a 
claim that the latter section does not impose bona 
fide taxes 


doing SO 


Conclusion 


In summary it may be stated that all parts of 
the Social Security Bill are an acknowledgment of 
a situation, the existence of which has long been 
alleged by students of social problems, i.e. that our 
Poor Law with its local “parish” unit of assistance 





63. Indeed it would be quite impossible for anyone 
unacquainted with such background to know for what pur- 
poses the annuity tax was levied. Many new expenditures 
are included in the Social Security Bill for any of which 
this tax might be intended. 
64. Cited supra, note 22. 
65. Veazie Bank v. Fenno (1869) 8 Wall. 53 
66. Child Labor Tax Case, cited supra, note 39, at 
42, Hill v. Wallace, cited supra, note 40, at p. 67 


>> 

















es 











THE FEDERAL SOCIAL SECURITY ACT 


797 








to the needy, which has been perpetuated since 
the original Elizabethan Poor Law, is a totally 
inadequate institution; that although that ancient 
institution was adapted admirably to the needs of 
the period which produced it, when people lived, 
labored and died for the most part within a few 
miles of their birthplace, it has long since ceased 
to be an appropriate device; that this is due to the 
fact that a considerable section of our workers are 
never permanently localized even within a particu- 
lar state and a much larger percentage do not spend 
their lives within the smaller areas of lesser polit- 
ical units. 

All parts of the Social Security Bill emphasize 
the need of increasing the unit size of the area of 
responsibility for distressed groups. The federal 
grants-in-aid of assistance to various types of needy 
persons are in each case conditioned upon financial 
participation by the states, thus insuring that both 
federal and state funds will be drawn upon in part 
for sustaining the burden of support of the eco- 
nomic dependents concerned. 

The more significant sections of the Act, more- 
over, the so-called “unemployment insurance” and 
“old age insurance” titles, do far more than merely 
accept the need of increasing the size of the geo- 
graphical and political unit of responsibility in- 
herited with the Elizabethan Poor Law. They 
evidence a belief in the inherent inadequacy of the 
“poor relief’ method and the superiority of direct- 


ing public effort toward the prevention of destitu- 


tion rather than the mere assistance of needy per- 
sons. They accept the theory that workers (with 
the aid of their employers) when well and at work 
should be required to contribute regularly toward 
a common fund or funds which will insure their 
maintenance when they are unable to work or can- 
not find employment. In short, they mark the 
beginning of deliberate expansion of the social in- 
surance method hitherto confined in this country 
to insure against industrial accidents. This seems 
to most students of economic and social affairs, 
alarmed by the apparently endless social cost of 
the “dole” or “breadline” system, to be the begin- 
ning of wisdom. 

Titles II, VIII and IX in the Social Security 
Bill have unquestionably used the taxing power to 
accomplish their social insurance objectives. Such 
a motive on the part of Congress must be freely 
conceded. Whether such a motive, however, ren- 
ders the legislation improper is quite another ques- 
tion. It may perhaps find its answer in such a 
statement as that contained in the concluding para- 
graph of the recent case of Magnano Co. v. Hamil- 
ton® which reads: 

“From the beginning of our government, the 
courts have sustained taxes although imposed with 
the collateral intent of effecting ulterior ends 
which, considered apart, were beyond the constitu- 
tional power of the lawmakers to realize by legis- 
lation directly addressed to their accomplishment.” 





67. (1934) 292 U. S. 40, at p. 47. 
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all right, title and interest in the essay submitted. Any 
essay not desired for further use by the Association 
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terest of the Association therein waived. 

No entry shall contain more than 5,000 words, 
footnotes included. Each contestant must agree to 
abide by the decision of the executive committee in the 
selection of the winner and on any question raised. 
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Any one wishing to enter contest will communicate 
promptly with Olive G. Ricker, Executive Secretary, 


American Bar Association, 1140 North Dearborn 
Street, Chicago, Illinois, who will furnish: 

(a) entry number in quadruplicate, in a container 
sealed prior to receipt of any application, so that the 
number therein may be known only to the recipient ; 

(b) large envelope, addressed, for mailing essay ; 

(c) small envelope, addressed, for mailing one of 
the entry numbers together with printed form to be 
filled in by the contestant to show name and address; 
which will thereafter not be opened until the winning 
essay has been selected and its identifying number an- 
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Essay is to be submitted in triplicate, typewritten, 
single or double spaced, on one side of plain white 
paper, letter size (8% x11), and mailed as first class 
matter, without folding, in the envelope (b) furnished 
for that purpose, on or before March 2, 1936. Total 
number of words on each page will be typed on bottom 
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affixed to each of the three copies of the essay; any 
other identifying mark on the essay or the envelope (b) 
containing same, or on the envelope (c) containing 
fourth number, name and address, will disqualify the 
entry. 

The fourth entry number (a) will be attached to a 
printed form on which the entryman will type full name 
and address, sign the agreement printed thereon, and 
then seal for mailing in the envelope (c) furnished for 
that purpose. The envelope (c), when prepared for 
mailing, will be held by the entryman until March 3, 
1936, and then mailed. It is not to accompany the es- 
say in envelope (b) which must be postmarked not 
later than March 2. 

No additional information will be given by the 
Executive Secretary. Any questions raised will be sub- 
mitted to the executive committee for consideration. 
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Taxation—Income Tax—Alimony Paid by Husband 
as Taxable Income 


Income received by a divorced wife from a trust es- 
tablished by her husband, in connection with a divorce pro- 
ceeding, is taxable as income of the husband, where the 
trust agreement creating the trust was made effective by 
the decree of divorce, since, in such circumstances, the in- 
come from the trust was devoted to the discharge of the 
husband’s legal obligation under the decree. 


Douglas v. Willcuts, 80 Adv. Op. 10; 56 Sup. Ct. 
Rep. 59. 

This opinion related to the question whether in- 
come derived from an irrevocable trust, created by a 
husband in connection with a divorce proceeding, in 
lieu of alimony, is taxable as income to the husband. 
The petitioner paid under protest the tax assessed in 
respect of the income, and sued for a refund. The 
suit resulted in judgment for the petitioner, which was 
reversed by the Circuit Court of Appeals. On cer- 
tiorari this was affirmed by the Supreme Court, in an 
opinion by Mr. Cuter Justice HuGHes. 

A considerable portion of the opinion is devoted 
to an analysis of the legal effect of the trust agree- 
ment in connection with the decree of divorce. The 
conclusion was reached that the trust agreement be- 
came effective not by virtue of the act of the husband 
in creating the trust, but derived its legal force from 
the decree of divorce approving it, since the court was 
free to impose other terms. 

In this view it was concluded that the income from 
the trust, being in discharge of the husband’s legal 
obligation, was taxable as the husband’s income. In 
this connection the learned Cuter Justice said: 

“Amounts paid to a divorced wife under a decree for 
alimony are not regarded as income of the wife but as paid 
in discharge of the general obligation to support, which 
is made specific by the decree. . . Petitioner’s contention 
that the district court did not award alimony is not sup- 
ported by the terms of the decree. It described the provi- 
sion as made ‘in lieu of all other alimony or interest in the 
property or estate of the defendant.’ However designated, 
it was a provision for annual payments to serve the pur- 
pose of alimony, that is, to assure to the wife suitable sup- 
port. The fact that the provision was to be in lieu of any 
other interest in the husband’s property did not affect the 
essential quality of these payments. Upon the preexisting 
duty of the husband the decree placed a particular and ade- 
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quate sanction, and imposed upon petitioner the obligation 


to devote the income in question, through the medium of 
the trust, to the use of his divorced wif 


“No question is raised as to the constitutional power 
of the Congress to attribute to petitioner the income thus 
segregated and paid in discharge of his obligation, and 
that authority could not be challenged successfully. . . The 


question is one of statutory construction. We think that 
the definitions of gross income (Revenue Acts, 1926, Sec. 
213; 1928, Sec. 22) are broad enough to cover income of 
that description. They are to be considered in the light 
of the evident intent of the Congress ‘to use its power to 
the full extent’... We have held that income was received 
by a taxpayer, when, pursuant to a contract, a debt or other 
obligation was discharged by another for his benefit. The 
transaction was regarded as being the same in substance 
as if the money had been paid to the taxpayer and he had 
transmitted it to his creditor... The creation of a trust 
by the taxpayer as the channel for the application of the 
income to the discharge of his obligation leaves the nature 
of the transaction unaltered. . . In the present case, the net 
income of the trust fund, which was paid to the wife under 
the decree, stands substantially on the same footing as 
though he had received the income personally and had been 
required by the decree to make the payment directly. 

“We do not regard the provisions of the statutes as 
to the taxation of trusts, fiduciaries and beneficiaries, ( Rev- 
enue Acts, 1926, Sec. 2, 219; 1928, Secs. 161, 162) as in- 
tended to apply to cases where the income of the trust 
would otherwise remain, by virtue of the nature and pur- 
pose of the trust, attributable to the creator of the trust 
and accordingly taxable to him. These provisions have 
appropriate reference to cases where the income of the trust 
is no longer to be regarded as that of the settlor, and we 
find no warrant for a construction which would preclude 
the laying of the tax against the one who through the dis- 
charge of his obligation enjoys the benefit of the income 
as though he had personally received it.” 

The case was argued by Mr. Leland W. Scott for 
the petitioner, and by Assistant Attorney General 
Wideman for the Government. 





Constitutional Law—State Tax Discriminatory 
Against Government Bonds 


In determining value of shares of a trust company, for 
purposes of taxation, a Pennsylvania statute, as admin- 
istered, measures the tax by reference to so much of the 
net assets of the company as is not represented by shares 
of Pennsylvania corporations already taxed or exempt from 
tax. As so applied the tax is invalid as discriminatory to 
the extent that bonds of the Government, and of federal 
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instrumentalities, and stocks of national banks are not also 
eliminated in like manner as shares of Pennsylvania cor- 
porations which are excluded in determining the net assets, 
since, otherwise, the operation of the tax is discriminatory 
in favor of the securities of the state corporations, and 
against the federal securities and national bank stocks. 

Schuylkill Trust Co. v. Pennsylvania, 80 Adv. Op. 
15; 56 Sup. Ct. Rep. 31. 

[his opinion dealt with the validity of certain 
provisions of a Pennsylvania statute imposing a tax 
relating to trust companies. The tax is denominated 
a tax on shares. The appellant, a trust company, con- 
tended that the Act discriminates against Government 
bonds and national bank stocks. The State contended 
that the tax was on the shares rather than on the as- 
sets of the trust company, so that no tax whatever was 
laid on the assets of the appellant. 

Prior to 1907 trust companies were liable for a 
capital stock tax levied on the corporation. In ad- 
ministering this tax United States bonds and national 
bank shares were eliminated from the tax by deduction 
of their value from the total assets of the owning com- 
pany, the purpose of such elimination being to avoid 
double taxation, on the theory that the shares issued 
by a corporation and its capital stock are identical. 

' By an act passed in 1907 the State prescribed 
nother method of taxation, which, in terms, lays a tax 
upon shares rather than on corporate assets. The 
value of each share is to be ascertained by adding the 
value of capital stock paid in, surplus and undivided 
profits, and dividing the total by the number of out- 
standing shares. By amendments, it was directed that 
the value of each share should be ascertained by adding 
together so much of the amount of capital stock paid 
in, surplus, and undivided profits as is not invested 
in the shares of stock of corporations liable to pay the 
state a capital stock tax or tax on shares, or relieved 
from the payment of capital stock tax or tax on shares, 
and dividing the sum by the number of outstanding 
shares. 

By a divided bench, the Supreme Court held the 
challenged provisions invalid, as to the United States 
bonds and other Federal securities, as unduly discrim- 
inatory. The prevailing opinion was delivered by Mr. 
Justice Rozerts. In his opinion he explained the 
operation of the statutory provisions, in the following 
statement: 

“The impost as laid by the Act of 1907 was a true tax 
on shares and not a tax upon the assets of trust com- 
panies. Such an exaction is not a tax upon United States 
securities owned by the corporation whose shares are taxed 
or upon securities exempt from taxation because issued by 
intrumentalities of the Federal government. 

“It will be observed that by the amendments to the 
Act of 1907 the measure of the tax is not in any sense the 
value of the shares as such but a value reflected by so much 
of the net assets as is not represented by shares of Pennsyl- 
vania corporations already taxed or exempt from tax. In 
the administration of the act as amended the procedure 
which has been followed and approved is first to deduct the 
liabilities from the total assets, thus arriving at the net 
assets. The theory has been that exempt shares owned by 
the trust company must be shown to have been actually pur- 
chased out of capital stock or surplus in order to obtain a 
deduction of their full value from the gross assets. If the 
company is unable to demonstrate that they were purchased 
in that manner then a proportional method of deduction is 
adopted. This is to apply to the taxed value of all such 
exempt securities a fraction the numerator of which is 
the net assets and the denominator the gross assets. The 
result of applying this fraction to the taxed value of exempt 
shares is said to give the proportion of those exempt shares 
attributable to capital, surplus, and undivided profits, and 





the quotient is accordingly deducted from the value of the 
net assets to obtain the measure of the tax on all the shares, 
and this divided by the number of outstanding shares, gives 
the measure of the tax for each share. In the instant case 
the trust company held amongst its assets shares of Penn- 
sylvania corporations, exempt from tax, of the value of 
$135,787. It also held shares of the Philadelphia National 
Bank of the value of $20,202. These were found by the 
Department of Revenue to have been taxed at a total tax- 
able value of $71,373. Applying the fractional formula 
mentioned it was found that $8,886 of their taxable value 
should be attributed to capital, surplus and undivided prof- 
its, and deducted from the amount of the net assets. As 
the net assets had been ascertained to be $467,714 the de- 
duction brought this figure down to $458,028 to which the 
rate of tax of five mills was applied.” 


After stating the appellant’s contention that the 
tax is one on assets, and the appellee’s position that 
it is an exaction on the shares, Mr. Justice Roperts 
said: 

“We think that the issue of discrimination is not to be 
resolved by a choice between the two contentions as to 
the nature of the tax. The point is that the State has 
chosen a portion only of the net assets of the corporation 
as a measure of the tax, whether the exaction be from the 
company or its shareholders. The State has exempted cer- 
tain assets on the theory that to measure the tax in part 
by their value would in effect be to tax them twice. If to 
measure the shareholder’s tax by inclusion of these taxed or 
exempted securities found amongst the company’s assets 
would be to tax the shareholder in virtue of the company’s 
ownership of those securities, it seems clear that to refuse 
to exempt United States securities from the measure of the 
tax is to lay a tax reckoned upon their value. To put it 
otherwise, if to exclude securities already taxed or ex- 
empted from tax pursuant to the policy of the Common- 
wealth avoids double taxation, to include United States se- 
curities in the measure of the tax seems inevitably to in- 
crease the burden of the tax by reason of their ownership. 
If the burden of the tax be lifted in respect of some 
securities (as it is by confession from those issued by cer- 
tain Pennsylvania corporations) it must necessarily fall on 
the remaining securities owned by the company. If the 
tax is lifted from the shares of certain trust companies 
because those companies own only stocks already taxed or 
relieved from taxation by the State, and shares in other 
trust companies are taxed amongst whose assets there are 
United States bonds or other securities entitled to exemp- 
tion because issued by federal instrumentalities which are 
figured in the base of the tax, it is impossible to avoid the 
conclusion that the law discriminates in favor of the former 
and against the latter solely by reason of ownership of such 
federal securities.” 


Dealing next with the tax in relation to the Na- 
tional Bank stock owned by the appellant, Mr. Justice 
Roperts stated that the question might well be left 
by reference to what was said as to the other securi- 
ties. He added, however, that the discrimination is 
more obvious, and said: 


“The discrimination here disclosed is, however, more 
obvious than in the case of the other securities mentioned. 
The Commonwealth of Pennsylvania elected to exempt cer- 
tain shares of stock of its own corporations because they 
had already been taxed. It exempted them because to in- 
clude them in the base would be in effect to tax them a 
second time. The shares of the Philadelphia National 
Bank had also been taxed pursuant to R. S. 5219, and if 
they were to be treated on an equal footing with shares 
of domestic corporations the State was bound to afford 
them a similar exemption from a second exaction.” 


Mr. Justice Carpozo delivered a dissenting opin 
ion in which Mr. Justice Brandeis and Mr. Justice 
Stone joined. This dissent was limited, however, to 
the validity of the tax so far as it related to the inclu- 
sion of the government bonds. In the dissent empha- 
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sis was laid upon the fact that the statute was not 
passed as an act of unfriendly discrimination, and the 
fact that the exemption does not relate to any obliga- 
tions that are in substantial competition with the gov- 
ernment securities. In development of these views 
Mr. Justice CArpozo said: 


“The statute was not passed as an act of ‘unfriendly 

discrimination’ . against the national securities, nor was 
it passed in aid of classes of investments with which the 
national securities are in substantial competition. In the 
absence of one or other of these motives or results the 
prejudice, if any, is too remote to be forbidden. There is 
no room in the solution of problems of this order for doc- 
trinaire definitions, heedless of practical results... ‘Ina 
broad sense, the taxing power of either government, even 
when exercised in a manner admittedly necessary and 
proper, unavoidably has some effect upon the other’ 
A sterile formalism would quickly lead to an impasse, the 
activities of the states checked because of an indirect ef- 
fect upon the agencies of the federal government, and the 
federal activities checked for fear of a like effect upon the 
agencies of the states. One must view the subject in a large 
way if government is to go on at all. . 

“‘Unfriendly discrimination’ might be inferred if se- 
curities of every kind were excluded from the reckoning 
with the single exception of the obligations of the national 
government. That would be an extreme case, the conclu- 
sion hardly doubtful. Even though hostility were not so 
pointed as in the case supposed, there might still be an 
invidious distinction if securities in substantial compet:- 
tion with evidences of indebtedness issued by the national 
government had been given a preferred position Nothing 
of the kind appears. ‘For reasons of public policy and 
not as an unfriendly discrimination’ , the value of a 
share in a trust company is to be ascertained by excluding 
from the assets the shares in other corporations that are 
liable to the state for a tax upon their capital. Let it be 
assumed, for illustration, that a trust company is the ownet 
of shares of stock in a department store doing business in 
Philadelphia. Under the statutes of Pennsylvania a busi- 
ness of that kind pays a tax upon its capital. A trust com- 
pany does not. If it did, a hardship akin to that of double 
taxation would result if its interest in the department store 
were made use of to magnify its burden. But the process 
of taxation does not end at that point. By the plan of the 
statute the assessor passes over the trust company and lays 
the tax upon the shareholders. The same considerations of 
fair dealing and equality are then applicable to them. So 
at least the legislature of Pennsylvania might not unreason- 
ably believe. Never before has it been held that out of 
deference or favor toward the securities of government a 
state is disabled from framing its system of taxation along 
lines of equity and justice. 

* 

“The situation, then, is this. Vast classes of securities 
—bonds and notes of every kind, as well as shares of stock 
in many and varied enterprises—are in the same position 
for the purpose of the tax in suit as government bonds 
and notes. The few investments that occupy a different po- 
sition are not comparable kind or in attractiveness to 
the obligations of the government and do not substantially 
compete with them. To hold that there was discrimination 
here in any forbidden sense is to hold that bonds and notes 
of the United States must be deducted from the value of 
the shares if there is a deduction of any form of invest- 
ment, no matter how minute in amount or alien in quality. 
Assume, for illustration, an exemption of the shares of 
corporations engaged in the manufacture of books or in the 
sale of works of art, an exemption accorded in furtherance 
of a policy to foster art and letters. If the prevailing 
opinion stands, the policy in such a case must be aban- 
doned or the federal bonds included. Assume again that 
laundering corporations only had been relieved by Penn- 
sylvania from liability for a tax upon their capital. Laun- 
dering corporations, as we have seen, were actually re- 
lieved, but manufacturing corporations also. The prevail- 
ing opinion, if it stands, would bring us to a holding that 


laundering corporations could not be favored without hos- 
tility and peril to the treasury at Washington. This is to 
lose sight of the essence of discriminatory statutes and to 
stick in the bark of a hard and narrow verbalism.” 

The case was argued by Mr. John Robert Jones 
for the appellant, and by Mr. Manuel Kraus for the 
appellee. 


Taxation—Estate Taxes—Transfers Inter Vivos 
Under §302 (d) of the Revenue Act of 1926, a transfer 
of property to a trustee, for the benefit of others, prior to 
the decedent’s death, is subject to the tax where the grantor 
reserved the power to alter, amend, or revoke the trust. 
As to such a transfer the tax is applicable and valid, even 
though the transfer was complete and the power reserved 
was qualified, so that it could be exercised only with the 
consent of the beneficiary. 
Helvering v. City Bank Farmers Trust ( 
80 Adv. Op. 1; 56 Sup. Ct. Rep. 70 
This opinion dealt with questions whether Section 
302 (d) of the Revenue Act of 1926 requires inclusion 
in the gross estate of the value of the corpus of a trust 
established in 1930, where the grantor 


' 


power to revoke or modify, to be exercised jou 


mpan y 


reserved a 


itly with 


a beneficiary and the trustee; and whether, if so in 
cluded, the action violates the Fifth Amendment. 

The section in question provides 

“The value of the gross estate of the decedent shall 


be determined by including the value at the time of his 
death of all property, real or personal, tangible or intan- 
gible, wherever situated— 

* * 


“(d) To the extent of any interest therein of which 
the decedent has at any time made a transfer, by trust ot 
otherwise, where the enjoyment thereof was subject at 
the date of his death to any change through the exercise 
of a power, either by the decedent alone or in conjunction 
with any person, to alter, amend, or revoke, .. ” 

In 1930 the grantor, Mrs. James, transferred to a 
trustee certain securities, upon a trust to continue 
during the lives of her two daughters or the survivor 
of them. The income was to be paid to her until her 
death, or until the termination of the trust, whichever 
should first occur. After her death, the income was to 
be paid to her husband, if he survived. If he did not 
survive the grantor, or upon his death, the income was 
to be distributed among their issue per stirpes. Upon 
termination of the trust the corpus was to be delivered 
to the husband, if alive; if not, to the grantor, if living, 
or if she were dead, to the beneficiaries at that time 
entitled to receive the income; if there were none 


1 


such, to the heirs at law of the husband. The settlor 
reserved the right to revoke, alter, or modify the 
trust, but only with the written consent of the trustec 


and the settlor’s husband, or if he were dead, with the 
consent of the settlor’s brother and the trustee. If 
they could not agree, the decisiot husband or 
the brother, as the case might be, was to be final 
The husband survived the grantor, and her death oc 
curred prior to termination of the trust. 

The Commissioner of Internal Revenue included 
the value of the corpus of the trust in Mrs. James’ 
gross estate and determined a deficiency of tax. The 
Board of Tax Appeals reversed holding that Section 
302 (d) was inapplicable, and its ruling was affirmed 
by the Circuit Court of Appeals. On certiorari the 
judgment was reversed by the Supreme Court, by a 
divided bench. 

Mr. Justice Roserts delivered the majority opin- 
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which he stated first that the Circuit Court 
as it did, because it thought that the de- 
in Reinecke v. Northern Trust Company, 278 
S. 339, required the language of the Act to be 
nstrued as tantamount to the words “in conjunction 
person not a beneficiary.” Distinguishing the 
hat case, Mr. Justice RosBerts said: 
cke case involved Section 402 (c) of the 
\ct of 1921 (substantially Section 302 (c) of the 
\ct of 1926) which directed the inclusion in the 
all property ‘To the extent of any interest 
hich the decedent has at any time made a 
ith respect to which he has at any time cre- 
1 contemplation of or intended to take effect 
session or enjoyment at or after his death 
held that a gift beyond the power of the grantor 
end or revoke could not be said to take effect 
r enjoyment at or after his death. Con- 
which he alone held the power to revoke or 
e within the section, since, at his death, sub- 
rests passed from his control and were for the 
onfirmed in others. The case involved nothing 
1 determination whether the transfers were com- 
If they were the statute did not reach 
we have a different problem, for Section 302 
f the 1926 Act on its face embraces Mrs. James’ 
fer, although complete when made and thereafter 
1} vn unfettered control.” 


when made 


Consideration was them given to the respondent’s 
mtention that the section should be construed in the 


light of the analogous Section 219 (g), relating to the 
taxation of income from a trust, the corpus of which 
the grantor reserves power to revest in himself “either 


ne or in conjunction with any person not a bene- 


ficiary.”” Recognizing that the two sections have a 
related purpose and that the legislative history lends 


pport to the contention, the Court, nevertheless, 
ught that the language of the two sections requires 
lifferent construction. As to this the opinion states: 
‘he two sections have a cognate purpose but they 
ibit marked differences of substance. The one speaks 
be exercised with one not a beneficiary; the 

her of a power to be exercised with any person. The 
refers to a power to revest the corpus in the donor; 


the other has no such limitation. It is true, the Report of 


Ways and Means Committee on Section 302 (d) said 
provis is in accord with the principle of Section 
(gz) of the bill which taxes to the grantor the income 
f a revocable trust.’ But to credit the assertion that the 


difference in phraseology is without significance and in 
both sections Congress meant to express the same thought, 


uld be to disregard the clear intent of the phrase ‘any 
We are not at 
) nstrue language so plain as to need no con- 
truction, or to refer to Committee reports where there can 


be no doubt of the meaning of the words used. The section 


es to this transfer.” 
The effect of the due process clause of the Fifth 
was then discussed, and the conclusion 


reached that, though the transfer was complete when 


theless it is within the power of Congress 

ithin the Act a case such as that under re- 
ler to prevent avoidance of a tax. In expo- 
of this view Mr. Justice Roperts said: 


[he respondent insists that a power to recall an 
ibsolute and complete gift only with the consent of the 
mee is in truth no power at all; that in such case the 


ise of the power is equivalent to a new gift 


from the donee to the donor. And so it is claimed that the 
statute arbitrarily declares that to exist which in fact and 
law is nonexistent. The position is untenable. The pur- 


gress in adding clause (d) to the section as it 


stood in an earlier act was to prevent avoidance of the tax 


f joining with the grantor in the exercise 





of the power of revocation someone whom he believed 
would comply with his wishes. Congress may well have 
thought that a beneficiary who was of the grantor’s imme- 
diate family might be amenable to persuasion or be induced 
to consent to a revocation in consideration of other ex- 
pected benefits from the grantor’s estate. Congress may 
adopt a measure reasonably calculated to prevent avoidance 
of a tax. The test of validity in respect of due process of 
law is whether the means adopted is appropriate to the end. 
A legislative declaration that a status of the taxpayer’s 
creation shall, in the application of the tax, be deemed the 
equivalent of another status falling normally within the 
scope of the taxing power, if reasonably requisite to pre- 
vent evasion, does not take property without due process. 
But if the means are unnecessary or inappropriate to the 
proposed end, are unreasonably harsh or oppressive, when 
viewed in the light of the expected benefit, or arbitrarily 
ignore recognized rights to enjoy or to convey individual 
property, the guarantee of due process is infringed.” 

Mr. Justice Van DevAnter, Mr. Justice Mc- 
ReyNoips, Mr. Justice SUTHERLAND and Mr. Jus- 
TICE BuTLER were of opinion that the judgment should 
be affirmed. 

The case was argued by Mr. David E. Hudson 
for the petitioner, and by Mr. Russell E. Bradford for 
the respondent. 


Taxation—Estate Taxes—Transfers Inter Vivos 

Where members of a family transferred to a trustee 
for their benefit for life, with remainders to their appointees 
by will, shares of stock in a family corporation upon a 
trust, and the trust was to terminate and the estate revert 
to the settlors, among others contingencies, upon delivery to 
the trustee of a declaration of termination signed by all the 
beneficiaries, the transfer is not subject to §302 (d) of the 
Revenue Act of 1926. The power of all the beneficiaries to 
terminate the trust was present under the law in the absence 
of the reservation of such power, and is not tantamount to a 
power of revocation reserved to the settlors, within the 
meaning of §302 (d). 


Helvering v. Helmholz, 80 Adv. Op. 5; 56 Sup. 
Ct. Rep. 68. 

This case also presented a question as to the scope 
of Section 302 (d) of the Revenue Act of 1926. The 
respondent is the administrator and sole beneficiary of 
the estate of his wife. In 1918 she, her father and 
mother and her brothers and sisters joined in an in- 
denture conveying to a trustee all of the shares of 
stock in the Patrick Cudahy Family Company. Her 
contribution was 999 shares, the dividends from which 
the trustee was to receive and pay, less expenses, to 
Mrs. Helmholz for life, remainder to her appointee by 
will and remainder to her issue. In the event that she 
or any other subscriber should die without issue the net 
dividends on the stock delivered to the trustee by each 
decedent were to be paid “to the surviving subscribers 
or their issue living at the time of distribution propor- 
tionately by right of representation.” 

Various events were specified in the trust inden- 
ture upon which the trust was to terminate. The pro- 
visions of the indenture setting forth such events are 
quoted in the opinion. Among them were (1) delivery 
to the trustee of a writing signed by all the beneficiaries 
stating that the trust shall end; (2) delivery to the 
trustee of a certified copy of a resolution of the board 
of directors of the company declaring the trust at an 
end; (3) dissolution of the company in any manner and 
for any causes provided by law. 

Mrs. Helmholz bequeathed all her property to the 
respondent, which the state courts held to be a valid 
appointment under the trust deed. The Commissioner 
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held that the value of the 999 shares should be included 
in the gross estate. The Board of Tax Appeals re- 
versed, and its ruling was affirmed by the Court of 
Appeals for the District of Columbia. On certiorari, 
the judgment was affirmed by the Supreme Court, in 
an opinion by Mr. Justice Roberts. In deciding the 
case, it was noted that under Helvering v. City Bank 
Farmers Trust Co., reviewed above, the transfer was 
complete upon creation of the trust in 1918. The cases 
were differentiated by the absence of a reserved power 
of revocation or alteration, and by the retroactive oper- 
ation of the Act. After commenting on certain events 
of termination, Mr. Justice Roberts discussed the peti- 
tioner’s contention that the clause enabling all the 
beneficiaries to terminate the trust is equivalent to a 
reserved power of revocation. 

The contention and the Court’s view of its validity 
were stated in the following: 
“The petitioner, however, pitches upon the only re- 
maining event of termination, asserting it to be the equiva- 
lent of a power to revoke, or to amend, to be exercised by 
the settlor with others. This is found in the clause pro 
viding that the delivery to the trustee of a writing signed 
by all the then beneficiaries (other than testamentary ap- 
pointees) declaring such purpose, shall be effective to end 
the trust. He points out that such a writing might have 
been executed by Mrs. Helmholz and her co-beneficiaries 
while she was alive, with the effect of revesting in her the 
shares which she had delivered into the trust. This argu 
ment overlooks the essential difference between a power to 
revoke, alter or amend, and a condition which the law im- 
The general rule is that all parties in interest may 
terminate the trust. The clause in question added nothing 
to the rights which the law conferred. Congress cannot 
tax as a transfer intended to take effect in possession or 
enjoyment at the death of the settlor a trust created in a 
state whose law permits all the beneficiaries to terminate 
the trust.” 


poses. 


Finally, Section 302 (d) was declared, if applic- 


able, to be in violation of the Fifth Amendment, because 
of its retroactive operation 

“Another and more serious objection to the applica- 
tion of Section 302 (d) in the present instance is its retro- 
active operation. The transfer was complete at the time 
of the creation of the trust. There remained no interest 
in the grantor. She reserved no power in herself alone to 
revoke, to alter or to amend. Under the revenue act then 
in force the transfer was not taxable as intended to take 
effect in possession or in enjoyment at her death... If 
Section 302 (d) of the Act of 1926 could fairly be con- 
sidered as intended to apply in the instant case its opera- 
tion would violate the Fifth Amendment.” 


Mr. Justice BraANpets, Mr. Justice STONE, and 
Mr. Justice Carpozo concurred in the result on the 
ground last stated. 

The case was argued by Mr. David E. Hudson 
for the petitioner, and by Mr. James Quarles for the 
respondent. 


Taxation—Estate Taxes—Transfers Inter Vivos 
Where a decedent transferred property inter vivos to a 
trustee for the benefit of his daughter for her life, with re- 
mainder over to certain named persons, and provided that 
the trustee should have discretionary power to terminate 
the trust, and further that the trust should terminate if the 
daughter predeceased the decedent, and that in either event 
the estate was to revert to him, the transfer was complete 
when made, and is not taxable as a transfer “intended to 
take effect in possession or enjoyment at or after” the de- 


cedent’s death, within the meaning of §302 (c) of the Rev- 
enue Act of 1924, 


Helvering v. St. Louis Union Trust Co., 80 Adv. 
Op. 49; 56 Sup. Ct. Rep. 74. 


This opinion dealt with a question as to whether 
a transfer of property inter vivos was “intended to take 
effect in possession or enjoyment at or after” the 
grantor’s death, within the meaning of §302 (c) of the 
Revenue Act of 1924. 

The decedent, several years prior to his death, 
transferred to a trustee certain securities in trust, the 


net income to be paid to his daughter during her life, 
with remainder over to certain named persons. The 
trustee was given discretionary power to terminate the 


trust whenever it might deem it wise to do so, where- 
upon the estate was to revert to the grantor. It was 


also provided that the estate was to revert to the 
grantor in the event that his daughter should predecease 
him. The indenture recited the grantor’s i:tention to 
make “an absolute and irrevocable gift and settlement 
of the property ... so that the grantor shall during the 
life of his said daughter have no further individual or 
beneficial interest therein.” Neither of the two con- 
tingencies stated had happened at the time of the 
grantor’s death. 

The commissioner assessed a deficiency tax against 
the estate on the ground that the right reserved to a 
revestment of the property, upon the happening of 
either of the contingencies, made the transfer one “in- 
tended to take effect in possession or enjoyment at or 
after” the transferor’s death, within the meaning of 
§302 (c) of the Revenue Act of 1924. The Board of 
Tax Appeals reversed the commissioner and the Circuit 
Court of Appeals sustained the Board. On certiorari 
the judgment was affirmed by the Supreme Court by a 
divided bench, Mr. Justice SUTHERLAND delivering 
the prevailing opinion. 

In discussing the case, the Court pointed 
the event which gives rise to the tax is the death 
decedent, with the resulting transfer of property, by 
will or by the laws of intestacy. Section 302 (c) in- 
cludes certain gifts inter vivos upon the theory that 


out that 
of the 


they are, in effect, testamentary transfers. Heiner v 
Donnan and Reinecke v. Trust Co. were then cited and 
language quoted from them emphasizing that the 


statute contemplates that an interest in property must 
pass in consequence of the donor’s death, to bring the 
transfer within the reach of §302 

Mr. Justice SUTHERLAND then said 


“If, therefore, no interest in the p1 rty involved in a 
given case pass ‘from the possession, enjoyment or control 
of the donor at his death’, there is no interest with respect 
to which the decedent has created a trust intended to take 
effect in possession or enjoyment at or after his death. 
[he grantor here, by the trust instrument, left in himself 
no power to resume ownership, possession enjoyment 
except upon a contingency in the nature of a condition 
subsequent, the occurrence of which was « ly f 


his 


ly fortuitous 
so far as any control, design or volition on his part was 
concerned. After the execution of the trust he held no 
right in the trust estate which in any sense was the subject 
of testamentary disposition. His death passed no interest 
to any of the beneficiaries of the trust, and enlarged none 





beyond what was conveyed by the indenture. His death 
simply put an end to what, at best, was a mere possibility of 
reverter by extinguishing it—that is to say ‘onverting 
what was merely possible into an utte: f ility. This 





is well stated by the court below (75 F. (2d) at p: 


“se 


ige 418) a 
It was only in the case of the happening of certain 
contingencies over which he had no control that the prop- 
erty would revert to him. One of these contingencies was 
the death of his daughter prior to his death, while the 
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ntinued; and the second was a termination by 
the trust during the lifetime of the grantor. 
f these contingencies occurred, and there was, 
lecedent’s lifetime, nothing more than a possi- 
either would occur. In no proper sense was 
largement of the interests of the beneficiaries 
ulting from the death of the decedent. That 
changed the possibility that the property 
into an impossibility.’ 
in reason, possible to find in the circum- 
ng which suggests that the death of the 
enever it might happen, would effect any 
is intended to effect any change, in the extent 
f the estates conveyed in trust. The only death 


h could have had any such effect was that of the daugh- 
he grantee; and that event did not take place.” 
Mr. Justice Stone delivered a dissenting opinion 


which he took the view that the gift was not com- 
plete until the grantor’s death. In this opinion he said, 





part 
[he section, in its scope and purpose, is thus similar 
$302 (d) which includes in the decedent’s taxable es- 
the value of his interest held as joint tenant or tenant 
the entirety, although created by deed inter vivos ... 
th provisions prevent tax evasion by subjecting to the 
tax, forms of gifts inte? ‘os which may be resorted 
a substitute for a will, in making dispositions of prop- 
erty operative at death 
It seems plain that the gift here was not complete un- 
lecedent’s death. He did not desire to make a com- 
ft. He wished to keep the property for himself in 
ived his daughter. He kept this hold upon it 
re ge from his gift an interest, terminable only at 
death, by which full ownership would be restored to him 
| his daughter. If he had reserved a power to 
ke t trust, if he survived her, Reinecke v. Northern 
ust ( supra, would have made the gift taxable, as 
1 K v. United States, supra, if he had reserved a 
inder in himself with gift over, if he did not survive 
laught Instead, by using a different form of words, 
ned the same end and has escaped the tax. 
Having in mind the purpose of the statute and the 
th of language it would seem to be of no conse- 
nce what particular conveyancers’ device—what partic- 
ilar string—the decedent selected to hold in suspense the 
mate disposition of his property until the moment of his 
leath. In determining whether a taxable transfer becomes 
complete only at death we: look to substance, not to form. 
. However we label the device it is but a means by which 
he gift is rendered incomplete until the donor’s death. The 
extent to which it is incomplete marks the extent of the 
nterest’ passing at death, which the statute taxes.” 


The Cuter Justice, Mr. Justice BraNpels, and 
Mr. Justice Carpozo concurred in the dissenting 


Becker v. St. Louis Union Trust. Company, 80 


\dv. Op. 54; 56 Sup. Ct. Rep. 78, involved a sim- 
ilar question as to four separate trusts set up for the 
grantor’s children, in which it was provided that the 


trust estate was to revert to the grantor in the event of 
the beneficiary’s death prior to the grantor’s, or should 
go to the beneficiary absolutely, in the event that the 
grantor died first. In either event the trust was to 
terminate. The Court was of the opinion that Helvering 
St. Louis Union Trust Co., reviewed above, was con- 
trolling as to whether the transfer was intended to take 
effect in yssession or enjoyment at or after the 
grantor’s death. Accordingly, it was held that the 
transfers were not within §302 (c) of the Revenue 
Act of 1926. 
A further question was whether the transfer was 
le in contemplation of death. In decision of this 


. 


nat 


question, Mr. Justice SUTHERLAND discussed United 


States v. Wells, 283 U. S. 102, and reviewed the evi- 


dence on the question and the conflicting views of the 
District Court and the Circuit Court of Appeals. 
Affirming the ruling of the latter, that the transfer was 
not shown to be in contemplation of death, Mr. J usTICE 
SUTHERLAND said: 


“In the present case the district court found that the 
motive of decedent was to decrease his income tax by dis- 
tributing a portion of his property among the four trusts 
and, at the same time, to make provision for the distribu- 
tion of the property to his children at decedent's death, 
and concluded therefrom that the transfer was made in con- 
templation of death. The Circuit Court of Appeals reached 
the opposite conclusion. It found on the evidence that the 
decedent, in making the trusts, was actuated by two mo- 
tives—(1) to make his children independent; (2) to avoid 
high surtaxes on his income; and that both of these motives 
were associated with life. Evidence that the decedent was 
in any way influenced in what he did by the thought of 
death, that court said, was entirely lacking. 

“It is true that the decedent at the time of making the 
trusts was 76 years of age. But the evidence shows clearly 
that he was in excellent health, attending regularly to busi- 
ness, apparently was not looking forward in any way to 
his death, came of a very long-lived family, expected to live 
well beyond the age of 90, and in fact lived seven years 
after making the trusts. The beneficiaries were all past 21 
years of age, and the record shows only that the grantor’s 
objects were to make them allowances in order to get rid of 
the nuisance of treating them as children, make them inde- 
pendent so they would know what they were to get each 
year, and, as he had ample income of his own, to avoid the 
high surtax and make each of his children pay a tax on the 
independent income received. 

“We are unable to find anything in the record which 
conflicts with the statement of the court below that evi- 
dence that decedent was in any way influenced by the 
thought of death was wholly lacking. The government 
argues that the finding of the trial court in respect of the 
matter is the same as that of the commissioner, and that 
this circumstance gives additional weight to that court's 
finding. Our attention has not been called to anything in 
the record which shows that the commissioner’s determina- 
tion rested upon such a finding. The petition alleges that 
the reason which brought about the commissioner’s deter- 
mination was that the transfer was one which ‘did not take 
effect in possession or enjoyment until at or after the death 
of the decedent,’ and that he so advised the respondents by 
letters. The answer affirmatively alleges that the commis- 
sioner’s reasons were ‘that there had been no transfer of 
such property during the lifetime of the decedent ; that such 
property was transferred at and as a result of the death of 
the decedent; and that such transfer was intended to take 
effect at or after the death of the decedent’, and that the 
commissioner advised respondents accordingly. We are un- 
able to find anything in the record which justifies the con- 
clusion that the commissioner specifically determined that 
the transfers were made in contemplation of death, or, in- 
deed, that there was any evidence before him on that 
subject.” 

The Curer Justice, Mr. Justice Branpets, Mr. 
Justice Stone and Mr. Justice Carpozo dissented 
on the grounds stated in their dissent in Helvering v. 
St. Louis Union Trust Co. 

Helvering v. St. Louis Union Trust Co. case was 
argued by Mr. David E. Hudson for the petitioner, 
and by Mr. Daniel N. Kirby for the respondent. 

Becker v. St. Louis Union Trust Co. was argued by 
Mr. David E. Hudson for the petitioner, and by Mr. 
Crawford Johnson for the respondents. 


State Statutes—Police Power—Power to Prescribe 
Standard Containers for Horticultural Products 
It is within the police power of a state to prescribe the 
size and shape of containers used in marketing strawberries 
and raspberries, as a means of making effective regulations 
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made to preserve the condition of the products, and to 
protect buyers from deception. 

Pacific States Box & Basket Co. V. 
Adv. Op. 158; 56 Sup. Ct. Rep. —. 

This appeal presented to the Supreme Court a 
question as to the validity of an order of the Depart- 
ment of Agriculture of the State of Oregon, prescrib- 
ing, among other things, the size and shape of con- 
tainers for strawberries and raspberries. The appellant, 
a California corporation, brought suit in a federal dis 
trict court in Oregon for an injunction against the en- 
forcement of the order. 

The order was adopted under statutory authority 
“in order to promote, protect, further and develop the 
horticultural interests’ of the State. The statutes 
make it unlawful for anyone to pack for sale or trans- 
port for sale, or sell, the article in a container, uniess it 
conforms to the standard fixed, and penalties are pre- 
scribed for violations 

The order challenged prescribed the dimensions of 
hallocks for strawberries and raspberries. 


White, 80 





“A hallock is a type rectangular till box with per- 
pendicular sides and a raised bottom. It is usually made of 
rotary cut veneer, taken directly from spruce logs; but is 
sometimes made of paper or other material.” 

The plaintiff is the manufacturer of a type of con- 
tainers di fferent from hallocks. he plaintiff's con- 
tainer is thus described: 


sed for raspberries and straw- 
It differs from 


“Its type, which is also u 
berries, is known as tin-top or metal rim. 
the hallock both in shap« | construction. In shape, it is 
more like a cup; its sides slope outward; and it has not 
the raised bottom. This cup is made from two thin strips 
of wood crossing each other to form the bottom of the con- 
tainer and then bent upward to form the sides, reinforced 
with a narrow metal strij insure protection of the cup 
and its contents, as well as to insure uniformity of cubic 
measure. The plaintiff has for years sold a part of its 
product of tin-top cups to dealers in Oregon, for ultimate 
use as containers for raspberries and strawberries to be 
packed there.” 

The order was challenged on the ground that its 
necessary effect is to exclude the plaintiff’s containers 
from use in Oregon. It was claimed, therefore, that the 
order violates‘ the due process clause of the Four- 
teenth Amendment, because it is arbitrary and capricious 
and not reasonably necessary for the accomplishment of 
any legitimate purpose of the police power ; that it vio- 
lates the equal protection clause of that Amendment, 
because it grants a monopoly to manufacturers of 
hallocks: and that it violates the commerce clause, be- 
cause it imposes undue burdens on interstate commerce. 

The district court denied an injunction and sus- 
tained the order. On appeal the decree was affirmed 
by the Supreme Court, in an opinion by Mr. Justict 
BRANDEIS. 

Considering first the contention that the order vio- 
lates due process, the Court pointed out that it was 
conceded that one of the earliest exertions of the police 
power has been the regulation of trade to preserve the 
condition of merchandise, to protect buyers from decep- 
tion, and to prevent unfair competition. It was also 
observed that the plaintiff did not challenge the reason- 
ableness of the standard so far as it prescribes the 
capacity of the box or basket, but directed its challenge 
solely to the fixing of the dimensions and the form of 
the container. 

In rejecting this ground 


of due process, Mr. Justici 





r the claim of violation 
BRANDEIS said: 

“But to fix both the dimensions and the form may be 

deemed necessary in order to assure observance of the pre- 


scribed capacity and to effect other purposes of the regula- 
tion. It may be that in Oregon, where hallocks have long 


been in general use, buyers at retail are less likely to be 
deceived by dealers as to the condition and quantity of these 
berries if they are sold in containers of the prescribed form 


and dimensions. It is said that there are 34 other styles or 
shapes of berry basket in use somewhere in the United 
States. Obviously, a multitude of shapes and sizes of pack- 
ages tends to confuse the buyer. Furthermore, the char- 
acter of the container may be an important factor in pre- 
serving the condition of raspberries and strawberries, 
which are not only perishable but tender. A shallow con- 
tainer, like the hallock prescribed, may conceivably better 
preserve these fruits than the deeper cup which the plaintiff 
manufactures. A container with perpendicular sides, like 
the hallock, may conceivably preserve them better than a 
metal-rim cup with outward sloping sides. And, since the 
containers are to be packed and shipped in crates of 24, the 
berries may conceivably be better stowed where the fruit 
basket has the bottom set-up peculiar to the hallock, than 
if it had the flat bottom of the plaintiff's metal-rim cup 
Considerations of this nature led the Colonies, the individ- 
ual States, and Congress to prescribe for many articles not 
only the capacity, but the size and form of containers 
“Different types of commodities require cape types 
of containers; and as to each commodity th y be rea- 
i f ini y est a lapted to 
the protection of the public. Whether it was necessary in 
Oregon to provide a standard container f pberries and 
strawberries; and, if so, whether that ad Id have 
been made mandatory, involve questions of fact and of 
policy, the determination of which rests in the legislative 
branch of the state government. The determination may 
be made, if the constitution of the State permits, by a sub- 
ordinate administrative body. With the wisdom of such a 
regulation we have, of course, no concern. We may en- 
quire only whether it is arbitrary or capricious That the 
requirement is not arbitrary or cz - icious seems clear. That 
the type of container prescribed t yy Oregon is 
ate means for attaining permissible ends cannot be 











an appropri- 
doubted.” 


The contention that the order grants a monopoly 
to manufacturers of hallocks was thought unfounded, 
since the plaintiff and all others were free to engage in 
the manufacture of hallocks. The Court added, as to 
this contention that “the grant of a monopoly, if other- 
wise an appropriate exercise of the police power, is not 
void as denying equal protection of the law.” 

The contention that the order is an undue burden 
on interstate commerce was also considered and re 
jected. In this connection the Court pointed out that, 


‘The prohibition of other types involved in prescrib- 
ing the standard is apne a among ae It at +a regard- 
less of the origin of the containers. T] > pl: uintiff is a man- 
ufacturer of containers, not a packer or shij awd of berries. 
It is not prohibited from shipping its tin-top containers into 
Oregon; nor from selling them there The operation of 
the order is intrastate, beginning after the interstate move- 
ment of the containers has ceased, and after the original 

package has been broken. To sustain this contention of the 

plaintif would be to hold that its containers, because of 
their origin, are entitled to immunity from the exercise of 
the state "regulatory power.” 





After commenting on the presumption of constitu 
tionality of legislation, the Court adverted to a distinc- 
tion urged by the plaintiff as to the existence of such 
presumption in the case of an administrative regulation. 
The claim was that, though a rebuttable presumption 
exists in support of legislative acts, no such presump 
tion exists in support of a regulatory act of an admin 
istrative body. This distinction was rejected as with 
out support in either reason or authority. 

“The contention is without support in authority or 
and rests upon misconception. Every exertion of 

(Continued on page 822 
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COMMENT ON TRIALS OF FACT IN CONSTI- 


TUTIONAL CASES 





[-xperiences at a Time When the Method of Proof of Fact to Excite Judicial Notice Was 
Highly Unsatisfactory—Gradually the Practitioner Has Had His Work of Rebutting or 
Sustaining the Presumption of Constitutionality More Definitely Outlined—Problem 
f Determining What Particular Facts of a Given Trade or Industry Are Inside 
or Outside the Sphere of Judicial Notice — Recent Railway Pension Case* 


By Hon. WILLIAM DENMAN 
Judge of U. S. Circuit Court of Appeals, Ninth Circuit 


vitation of my elder brother Soper to come down 
from the city of California’s ancient culture to the 
ithern provinces of the state to join in extending a 
welcome to you in this tropical and expansive metro- 
litan area. Some fourteen speakers at the various 
sectional meetings have surprised you by a comparison 


its aspiring thermometer with the warmth and ex- 


= 


I 
nsiveness of Los Angeles hospitality. San Fran- 


| [ WAS with great pleasure that I accepted the in- 


scans agree about its warmth. Its envious literati, 
eading their Pirandello in the cool breezes of the 
Golden Gate, admit its geographical expansiveness. 
[hey describe it as “six suburbs in search of a city.” 
Such alliterative depreciation is, however, a matter of 


cal concern and not within the cognizance of this 
ational association. 

[here was a rather compelling suggestion in that 
invitation that the speakers should be in a reminiscent 
mood and tell something of their professional experi- 
ences which might be of interest to their visiting 

I shall venture, therefore, to reminisce about and 
make certain suggestions concerning the problems 
facing the profession in trials of constitutional questions 

fact That is to say, in those cases where our 
udicial conscience is to determine the constitutionality 
f a statute, on what Dean Pound describes as our 
mental picture of the facts of our social order, which 
the statute seeks to regulate. It is the occasion when 


the lawyer addresses himself to the task described by 
Justice Field in the “Montello” (11 Wall, 411, 415) as 
rendering “the fiction of the law as to our supposed 
knowledg« . . a reality in the case.” 


Probably in no state in the Union was the so- 
called “Bull Moose” movement more productive of 
regulatory legislation than during the administration of 
Hiram Johnson as Governor of California. Known up 


to that time as an able advocate and politician, Johnson 


s Gover idministered the regulatory features of his 
ineteen odd reforms through boards made up in con- 
siderable part of younger college graduates, rather than 
the usual political job holders. Once his energies were 
turned f1 the campaign to the governorship, he was 


transformed from the orator into the administrator. 
His insistence that his boards should afford the widest 


exploration of facts on which their decisions should be 


ased and his judicial temper in his appraisal of facts 
where his own discretion was to be exercised, com- 
manded the respect of the attorneys representing the 

* Addr lelivered before the meeting of the Judicial Sec- 


tion of the American Bar Association at Los Angeles, 1935. 





great interests subject to his control. Johnson taught 
the state how to take administrative notice which is, in 
essence, not different from judicial notice on regulatory 
questions. , It is safe to say none of the conservatives 
who fought his program of a quarter of a century ago 
would now ask for the repeal of any of his regulatory 
statutes. 

I had supported Johnson in his campaign and had 
something to do with framing some of the laws but 
opposed him, with painful ineffectiveness, on his recall 
of judges. Very frankly, I was pleased when he asked 
me to assume charge of the appeals in two of the later 
and minor cases involving the constitutionality of state 
laws controlling women’s hours of labor. (Miller v. 
Wilson, 236 U. S. 373; Bosley v. McLaughlin, 236 
U. S. 385.) 

The cases arose on the employment of a waitress 
in one, and a student hospital nurse in the other, for 
more than the statutory eight-hour limit. Johnson 
laughingly remarked that my labors would be light 
because I would be assisted by a committee of five from 
the Waitress’ Union. The litigation proved to be an 
easy task, but for an entirely different reason. 

The waitress case was on a habeas corpus in the 
California Supreme Court on a misdemeanor convic- 
tion. No evidence on the constitutional question was 
taken below. In the student nurse case, evidence was 
offered to support the bill for an injunction against 
enforcement, but it was refused on the ground the bill 
stated no cause of action. 

The rule governing the factual matters offered in 
such cases was plain. Its strongest statement has come 
from the Supreme Court, speaking then through the 
opinion of Mr. Justice Van Devanter and later Mr. 
Justice Sutherland. I am sure that those two Southern 
Californians, Messrs. Sinclair and Townsend, would 
say of neither of these great lawyers that he was lacking 
in that one of the organic principles governing human 
progress, which requires an appreciation of the ne- 
cessity of conserving established institutions against the 
disorder and chaos of ill-considered change. 

In 1910, Mr. Justice Van Devanter’s opinion in 
Lindsley v. Natural Carbonic Gas Co. (220 U. S. 61, 
78) stated concerning a challenged statute that: 

“  . . if any state of facts reasonably can be conceived 
that would sustain it, the existence of that state of facts at 
the time the law was enacted must be assumed.” 

In 1922 Mr. Justice Sutherland says, in Adkins v. 
Children’s Hospital (261 U. S. 525, 544): 

“This court, by an unbroken line of decisions from 
Chief Justice Marshall to the present day, has steadily ad- 
hered to the rule that every possible presumption is in fa- 
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vor of the validity of an act of Congress until overcome be- 
yond rational doubt.” 

But the rule, as stated when our two cases were 
tried, gave no indication of the method of overcoming 
the presumption. There was no suggestion, either in 
the Supreme Court of the United States or the Cali- 
fornia tribunal, that they should be sent back to the 
lower court for a trial of the scientific questions of fact, 
chiefly of functional physiology. We pursued the prac- 
tice generally prevailing, offering in the briefs the facts 
relating to the effects of industrial employment on 
women’s health. My work had been already largely 
performed in the brief of Mr. Brandeis in Muller v. 
Oregon (208 U. S. 412), the woman’s ten-hour law 
case, and the accompanying review of conditions of 
women in industry by Miss Goldmark. That collation 
of statistics and arguments, you may remember, 
covered a very wide field and it was with a not entirely 
cordial irony that an old friend, who was opposing me 
in the cases, said: “Billy, I can recognize everything 
your brief stole from Miss Goldmark, but where did 
they find the old kitchen stove?” 

In the Johnson reform movement, we had had con- 
siderable experience with the treatises of a certain 
type of reformer who sees only those facts which sup- 
port his dream and has the literary power to write 
them in a form which seems final and convincing. As 
I read over the summaries and opinions offered in those 
cases to awaken or stimulate the court’s judicial con- 
sciousness, I wondered what would happen to some of 
the writers if they were subject to the cross-examina- 
tion of a trained mind in the subjects they were dis- 
cussing. How would they survive on the witness 
stand, or in the consultation room of a great trust com- 
pany, whose practical economist was determining the 
propriety of a loan on the basis of the facts and conclu- 
sions of the enthusiastic reformer? This is not draw- 
ing an invidious distinction. I would rather accept 
both the factual matter and the conclusions of many 
of the social workers and social science writers offered 
by Miss Goldmark, than I would those of some similar 
treatises and factual presentations by masters of indus- 
try which I have had occasion to support or oppose in 
my practice before the committees of the Recovery Ad 
ministration. 

I believe the great body of the profession will 
agree with me that, at that time, the method of proof 
of fact to excite judicial notice in constitutional ques- 
tions was highly unsatisfactory, both from the stand- 
point of common law trial processes and from the 
standpoint of the importance of the issues involved. 

In the hearing in the California Supreme Court 
I was attended by my committee of five from the Wait 
ress’ Union. ‘he argument was technical and these 
good ladies could not possibly have followed its intri- 
cacies, but in the hall afterwards they expressed great 
enthusiasm and praise of the presentation. They con- 
cluded, however, with these words, “And now, Mr. 
Denman, we want the names and addresses of all the 
wives of the justices, because we are going to call on 
them tonight.” It took strong persuasion to convince 
them that here at least was one way in which it was 
not permitted to excite the judicial apprehension. 
When I told one of my opponents of this proposed con- 
temptuous procedure, he ironically suggested that it 
was just as appropriate an appeal to the judges’ con- 


sciences as the character of evidence we were offering. 

Gradually the practitioner has had his work of 
rebutting or sustaining the presumption of constitu- 
tionality more definitely 


There is still left to 


outlined 





him the method of pure reasoning as to the legislative 
declaration and purpose and as to the terms of the act 
itself. He may cite the decision of the State Supreme 
Court on a state statute, as a persuasive finding of fact. 
He may still offer his treatises and statistics accom- 
panying his brief, but it may be, as suggested in the 
Adkins minimum wage case, that the court’s inde 
pendent reading is more persuasive. In many cases, 
however, it is no longer safe to rely on such a presenta- 
tion, and in some the Supreme Court will not per- 
mit it. 

In 1924, in the Chastleton case (264 U. S. 543, 
548) the Supreme Court reversed the dismissal of the 
bill to restrain enforcement of the statutes controlling 
rents in the District of Columbia, and says: 

“That the court may ascertain as it sees fit any fact 
that is merely a ground for laying down a rule of law, and 
if the question were only whether the statute is in force 
today, upon facts that we judicially know we should be 
compelled to say that the law has ceased to operate. Here 
however, it is material to know the condition of Washing- 
ton at different dates in the past. Obviously the facts 
should be accurately ascertained and carefully weighed, 
and this can be done more conveniently in the Supreme 
Court of the District than here. The evidence should be 
preserved so that if necessary it can be considered by this 
court.” 

That case does not reappear in the Supreme Court 
and we do not know whether such facts, if ascertained 
and weighed would have been classified as under the 
older concept of informing judicial notice or whether 
there is a limitation by the record in such areas of fact 
in constitutional causes. 

Through a series of cases in the next ten years 
O’Gorman & Young v. Hartford Ins. Co., 282 U. S. 
51; Tax Commissioners v. Jackson, 283 U. S. 527, 
33 


Boston & Maine R. Co. v. Armburg, 285 U. S. 234, 
240; Borden’s Cp. v. Baldwin, 293 U. S. 194, 209) the 
classification of facts to rebut or support the presump- 
tion had become more definite. In the Borden milk 
case (Borden’s Co. v. Baldwin, 293, U. S. 194, 209) 
the opinion first distinguishes between fanciful conjec- 
ture and a reasonable concept which, through judicial 
notice, will repel the attack on a statute not arbitrary 
on its face. Continuing, the Chief Justice then states: 

“But where the legislative action is suitably challenged, 
and a rational basis for it is predicated upon the particular 
economic facts of a given trade or industry, which are out- 
side the sphere of judicial notice, these facts are properly 
the subject of evidence and of findings. With the notable 
expansion of the scope of governmental regulation, and the 
consequent assertion of violation of constitutional rights, it 
is increasingly important that when it becomes necessary 
for the court to deal with the facts relating to particular 
commercial or industrial conditions, they should be pre- 
sented concretely with appropriate determinations upon evi- 
dence so that conclusions shall not be reached without ade- 
quate factual support.” 

Having his way cleared thus far, the practitioner 
nevertheless must now determine what are the par- 
ticular economic facts of a given trade or industry 
which are inside, and those which are “outside the 
sphere of judicial notice.” From a careful study of 
the recent case of the Railway Retirement Board v. 
Alton Railroad Co. (decided May 6, 1935), the rail- 
way pension case, there can be no question that, in the 
advocate’s presentation of his facts, every doubt should 
be resolved in favor of the assumption that they are 
outside judicial notice. 

That case first decides that certain classifications 
of the workmen to receive the pension and the method 
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jf its computation are so arbitrary that the whole act 
must fall. ‘Lhe decision does not stop there. It finds 
as a matter of economic fact that the minds of railroad 
men are so constituted that unless a pension rests on 
the uncertain largess of the corporation, it will not 
add to the efficiency of service in the carriage of pas- 
sengers or merchandise. It finds that, since the pro- 
vision is created by Congress, it is congressional 
largess and, because it is certain, railroad men will feel 
no increased loyalty to the service of the citizens whom 
Congress represents. The court concludes the pension 
measure cannot result in any increase in efficiency of 
service, and hence is a mere social betterment project 
paid for by an arbitrary and uncompensated appropria- 
tion of the company’s funds. 

No one will dispute that because the fact found 
is a psychological condition in the mind of the em- 
ployee, it is, for that reason, any less an economic fact. 
industrial managers have long since learned that the 
ditterence between loyalty and disloyalty in the minds 
of workmen may mean the difference between red and 
black ink, or large profits and small on the company’s 
books. The court’s decision rests entirely upon a fac- 
tual consideration of the psychology of loyalty. 

When the practitioner reads the record in that 
case, he will discover that the finding is completely 
supported by the evidence. No loyalty other than em- 
ployer loyalty with its blending of hope of largess and 
fear of its loss is proved in the record. Nor do the 
briefs suggest any other concept of loyalty to the judicial 
notice of the Court. 

But the pension decision after all rests on this 
mere finding of fact and in a subsequent case the prac- 
titioner may conceivably offer other facts to support a 
similar statute involving the same issue of loyalty. Re- 
membering my brother’s indulgence to reminisce, my 
own experience indicates that there are other facts 
concerning loyalty in an industry in relevant respects 
not unlike railroading. 

For six years after the war I left my practice 
and was given control of one of the more extensive 
lumber concerns in Oregon and California. There were 
five divisions in the work. In the woods where we 
logged we had a long-sustained fight with the I. W. W., 
the predecessors of the Communists, whom we finally 
eliminated from our camps. On our sixty miles of 
railway, our men, though not members, had the rail- 
way unions’ concept of their rights. In the mills we 
had the four L’s with a combined employee-owner 
committee advising on mill conditions. In our fleet of 
vessels carrying our lumber to California every man 
was a member of one of the maritime unions. In our 
remanufacturing and distributing yard in upper San 
Francisco Bay we had open shop. 

The six years gave me a rare opportunity to study 
various systems of labor control. First as receiver, and 
later, after the stockholders regained control, as chair- 
man of the board, I had the absolute power to hire and 
fire every employee. From the standpoint of employer 
loyalty I was the employer—in the beginning as the 
alter ego of the Court and later of the corporation. In 
the current idiom of masters of industry, the 2,000 
men were my men. Whatever largess there was to 
grant, improved quarters, better food, shorter hours, 
bestowing a job, or higher wages, it was mine to de- 
termine. Of course, this was largely done through the 
superintendents of the different divisions. But I lived 
most of the time with my outfit and the men knew 
where the power lay. 

I very soon learned that with loggers and lumber- 


men, loyalty to the employing company was a minor 
creative factor in woods’ and mills’ output. It is true 
that with the poorer workman, the fear of discharge 
was a necessary part in maintaining efficiency, but no 
such organization can be successfully run on the disci- 
pline necessary for the lesser efficient. With the great 
body of our men, those we wanted to keep, there was 
an entirely different kind of loyalty. It was loyalty 
to the enterprise of which each of them felt he was a 
living, organic part. It was a loyalty to a fellowship 
in creation. The fallers, buckers and donkey-engineers 
in the woods, the railroad engineers and brakemen, the 
head sawers, the edgermen, the trimmers and filers in 
the mill and seamen on the ships and, even the sales- 
men, know no loyalty to the boss at all, except as he 
was felt to be in personal sympathy with their creative 
effort. If not, they had an inner contempt for him. 

You can say what you please about a judge's de- 
tachment of mind, such an impression as created by 
those six years in contact with this group of workmen, 
is bound to affect his judicial apprehension. And, I 
submit, he will be influenced by it as justifiably as by 
the unnamed treatises which the Court in the Adkins 
decision stated had overcome those offered by coun- 
sel. All the more reason why, in these constitutional 
cases, the advocate should extend his trial and by ques- 
tion and answer explore the minds of the writers of 
treatises and collectors of statistics for every concept 
that may have even a remote effect on the judge’s pre- 
conceptions. 

Such trials should go much further than the mere 
filing of affidavits as in the pension case. On such 
subjects we should be regarded as that justice of the 
peace, of whom the old town lawyer said, “Sure | 
talked to him half a day. You never know what the 
crazy fool is thinking about.” 

Now, it may just possibly be that something like 
this is the real essence of the railroad man’s loyalty. 
That it is a loyalty to organized creative effort. It is 
also conceivable that Congress might pass another 
pension bill unobjectionable in its classifications, in 
which such elements of loyalty might be expressed in a 
legislative finding in the statute somewhat as follows: 

“That the men of our interstate railway system 
perform its major organic function of service to the 
public in transportation of its citizens and their mer- 
chandise. That outside the personnel administering 
the state and federal governments their service is the 
most important to the material interest of the American 
people. That it is one of the last of the great employ- 
ments in which the direction of mechanical forces of 
high power lies in the individual judgment of the 
worker. That this judgment is to be exercised both in 
the face of sudden emergency and with resistance to 
the dulling effect of sustained nerve-straining responsi- 
bility born in the monotony of years of repetition of 
the same task. That experience has shown that men’s 
participancy in railroading produces a strong loyalty 
to the organization of which they are creative parts. 
That it is a loyalty of men of character devoted pri- 
marily to the service to which their minds and bodies 
are given; and that their loyalty to their employer 
as employer is subordinated to the loyalty to the or- 
ganization as an all-embracing entity. That loyalty 
to the employer disappears once railroad men feel that 
he is not of them. That employee loyalty to the distant 
corporate president or banker-controlled board of di- 
rectors is practically non-existent. That one of the 
primary inducements to draw men of the required high 
character into such an organization and keep them 
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there is the certainty that it, the living entity to which 
they belong, will afford them and their dependents a 
secure old age. That to a man of such required char- 
pension giving such security has a stronger 
appeal to his loyalty to his service, if it is a certain 
internal function of the organization, than if it rests in 
the uncertain and insecure largess of the employer. 
(hat the employers’ power to suspend and discharge 
is a sufficient provision for the elimination of the in- 
efficient and the incompetent; that the removal of the 
implement of the employer largess pension will tend 
to improve railway management, by aiding in eliminat- 
ing an employing class which depends for the efficiency 
of its workmen on largess and the fear of its 
loss, instead of ive the inspiration of loyalty 
to an organization of service.”’ 

nd me. It is not our purpose to 
truth of the pessimists’ view that the 
is not primarily moved by the 
expressed in the possible new legis 
It is conceivable that such a concept of the 
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CAN SCIENCE LEGALLY 


By THomas F. GREEN 






On the con- 
rd, such a 


that the majority of the court has so held 


trary, trying the case as they did, on the re 
motivation was not proved. 

In defending such a second pension law, the advo- 
cate may argue, possibly with supcess, that since there 
is a different retirement board, the parties are not the 
same and hence res judicata does not apply; and 
since he is invoking no different rule for determining 
the constitutionality of such legislati 
ing to overrule any established principle « 
ence does not violate stare decisis. 

His witnesses might be locomotive engineers and 
brakemen, bridge workers, wrecking crews, truck and 
tower men, each of whom was stirred by a stronger 
passion of loyalty than to the corporation officers. 
hey might offset the testimony of these great 
who felt that only by their largess could men’s loyalty 
be inspired. 

At any rate, if this review of the later auth 
be correct, our practitioners must now provide a 
definite and extended record if they ly attack 
or defend the constitutionality of a statute with 
concerning the organization of industry 
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GET THE CONFESSION? 






School of Law, University of Georgia 


MPROVED law enforcement is one of the major 
objectives of the American Bar Association this 
year... For several the Association has 

. = . . . ” J ( 
displayed interest in this subject. At the 1931 
meeting Mr. Justin Miller after offering a resolu- 
tion said, “This resolution is particularly interest- 
ing because it illustrates the fact that the problem 
of crime involves not merely society’s struggle to 
capture and convict the guilty, but also to protect 
the innocent.’* The Association adopted* the reso- 
lution which included two paragraphs as follows: 

VI. That the extortion of confessions or admissions, by 
depriving the prisoner of opportunity to sleep, depriving him 
of food or drink, or by any of the methods of the so-called 
“third degree”, is abhorrent to all who value the dearly pur- 
chased liberties declared in our Constitution, and is indefensible 
upon any ground ‘ . ; 

‘Il. That all enforcement officers and judges ought to 
be alert to protect arrested persons in their constitutional rights 
and ought never to take part in or to countenance any attempt 
by secret inquisition or other lawless means to get confessions 
or admissions, 

Judge Marsh of 


years 


Detroit speaking before the 


Association’s Section on Criminal Law in 1933 
said ;* 

1. The Procuring of So-Called Confessions by Punish- 
ment.—Confessions procured by physical violence or other 
means of torture are only evidence of police inefficiency. Such 


confessions usually fail in court and future efforts of the police 
are rendered more difficult, if not futile, with the result that 


the accused, even though guilty, frequently escapes. 





The previous year the Association had passed 
the following resolution :5 





1. 659 Am. Bar Ass Re 278, 283; 21 Am. Bar Assoc. Journal 
470, August, 1985. 

2. 56 Am. Bar Assoc. Rep. 29 

8. 56 Am. Bar Ass Rep. 137 

4. 58 Am. Bar Assoc. Rep 8 

5. 57 Am. Bar Assoc. Rep. 65 





Resolved, That the American Bar Association commends 
to police and law enforcement agencies the use, so far as pos- 
sible within present legal limits, of modern scientific methods 
such as are being developed by Scientific Crime Detection 
Laboratories, as tending to replace certain methods, sometimes 
referred to as the “third degree.” 

The possibilities existing under “present legal 
limits” are narrowed by a line of decisions® to the 


effect that evidence of the mechanical results of 
“lie detector” tests cannot yet be received and that 
these results cannot be the basis of expert testi- 
mony. 


The reason given in these cases for excluding 


the evidence is that the test is still in the experi- 
mental stage. A number of scientists have doubted 
the dependability of the results.’ The method, 


which involves measuring changes in respiration 
and systolic blood pressure during questioning, is 
described in C. T. McCormic’s Tests 
and the Law of Evidence.’ 

If it be conceded that in the present state of 
the authorities the immediate results of the lie-de- 
tector tests cannot be received in there 
remain two possible fields of usefulness for the 
apparatus. First, it may uncover important clues 
that will lead to the obtaining of legal evidence or 
that will convince the investigators of the guilt or 
innocence of the suspect and thus the in- 
vestigation. Second, it may bring about a confes- 
sion—the suspect, convinced after watching the 
machine record his reactions that his questioners 
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6. Frye v. U.S. 54 D.C. Apps. 46, 293 Fe 13 (1923 
v. Bohner, 210 Wis. 651, 246 N.W. 314 (1983 
7. The Berkeley Lie Detector and Oth« 
A. Larsen, 47 Am. Bar Assoc. Rep. 619, 628 ( 
1138 (1924); 24 Col. L. Rev. 428 (1924) quotir itenlerger 
15 Cal. L. Rev. 784 (1927). See quotation from Keeler in Wig- 
more (2d Ed) 1934 Supplement page 440, and Larsen, op. cit. supra 
note 7. 
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know he is lying, confesses. A popular magazine‘ 
has rect ntly urged the use of lie detectors and other 
scientific devices to get confessions instead of the 
usual “third degree” methods. The author of this 
gestion seems to take for granted that a con- 
btained as a result of the use of a lie de- 
tector is admissible evidence. Is such an assump- 
tion well founded? Apparently no decisions on the 
have been reported. How stands the case 
principle? 
The Federal Constitution and the Constitu- 
of practically all the States’ contain pro- 
visions to the effect that a person shall not be 


equired to be a witness against himself. Do those 
provisions exclude such a confession? Dean Wig 
re’s view" is that the privilege against self 
ncrimination covers only statements made in court 
der process as a witness. A number of courts 


however disagree with the learned writer. In Bram 

United States’? Mr. Justice White said, “In crim- 
il trials in the courts of the United States 
wherever a question arises whether a confession is 
ncompetent because not voluntary, the issue is 
controlled by that portion of the fifth amendment 
to the constitution of the United States command- 
ing that no person ‘shall be compelled in any crim- 
1 case to be a witness against himself.’ ” 

It is obvious that crimini als who have anything 
to conceal will learn to refuse to submit voluntarily 
o these tests. In the absence of a statute requiring 
a suspect to submit to the test a giving of the 
test by means of force will be as illegal as the use 
of the “third degree.” The constitutionality of 
such a statute is therefore one of the questions 
facing proponents of lie-detector examinations. 
There are many decisions’® holding that evidence 
is inadmissible in a criminal case which is obtained 


1 


as a result of forcing the accused to submit to 


physical examination or to make experiments with 
his person such as putting his foot in a track. The 
reason such evidence is inadmissible is that it is 
obtained by compelling the accused to incriminate 
himself. In jurisdictions where this interpretation 


is placed on the privilege against self-crimination 
a statute which would induce him to give evidence 
against himself by forcing him to submit to a lie 
detector test would probably be unconstitutional. 
This would seem to follow whether the evidence 
offered was the chart of the subject’s physiological 





reaction or an oral or written statement of guilt 
which would not have been given except as a result 
of having been forced to take the test. It has been 
held in a physical examination case that a failure 
wad ) S ets the Confessior The Forum for January, 1935 
Wigmore on Evidence 2d. Ed.) Sec. 2252 The only two 
nstitutions mentioned as not ntaining such a provision are Iowa 
New Jerse The privilege is nevertheless recognized in those 
states See note 13 below 


11 Wigmore on Evidence (2d Ed) Sec. 2266 
s tT7S 532, 1 ‘ ¢ a3 














12 f 1 42 L. Ed. 568 (1897) 
1 Tk lo not include cases of examination 
nd experiment ir question under discussion is: Can 
e a submit t in examination or experiment out 
These s say that he cannot { per v. State, 86 Ala. €10, 6 
S 110 SRR Davi z 131 Al 10, 31 So. 569 (1902): Day 
State. 68 Ga. 669 "(1880) ; State v. Height, 117 Ia. 650, 91 N.W 
2 4 Ar S. R. 32 9 L.R.A. 4 1902). State v. Newcomb, 220 
M 54. 119 S.W. 4f (1909): State Horton, 247 Mo. 657, 158 S.W 
1051 (191 State v. Matsinger, 180 S.W. 856 (Mo. 1915); State v 
Cerciello, 86 N.J. L. 309, 90 1112 (1914); People v. McCoy, 45 





How. Pr ble N. Y 1873 B r State, 178 Ark. 277, 10 S.W 
2d, 370 (1928 People v. Scott 326 Ill. 827, 157 N.E. 247 (1927); 
People v. ( er, 244 Mich. 274, 221 N.W. 309 (1928); People v. Cam 
marat 257 M 60. 240 N.W. 14 1932); State v. Griffin, 129 S.< 
200, 124 S.E. 81 (1924) Jones in his standard work on evidence ap- 
proves the view that the results ry physical examinations 





mo 
should not be admitted. Vol. 3, page 2537, Sec. 1891. 


CaN SCIENCE LEGALLY GE T THE CONFESSION 809 








to object (silence) does not amount to consent to 
the examination."* 

Is it desirable that the privilege be applied to 
lie-detector confessions? According to Wigmore 
the real reasons for the existence of the privilege 
are the danger of tyrannical or dishonest misuse 
of the power by the official having authority to 
examine, and the danger that the prosecution will 
be satisfied with an incomplete investigation and 
rely mainly upon inducing the accused to disclose 
the desired information.*® These objections apply 
with equal force to examination under oath by a 
committing magistrate and examination by a lie 
detector expert."* If you give the police officer, or 
other official, authority to conduct these examina- 
tions and tests you have sown the seeds from which 
may possibly develop the very inquisition from 
which the privilege was and is intended to pro- 
tect us. 

Aside from the constitutional privilege against 
self-incrimination lie-detector confessions may be 
excluded on the ground that they are not voluntary 
and therefore violate a rule of evidence. In Ziang 
Sung Wan vy. United States," the Supreme Court 
said: 

“In the federal courts, the requisite of volunta- 
riness is not satisfied by establishing merely that 
the confession was not induced by a promise or a 
threat. A confession is voluntary in law if, and 
only if, it was, in fact, voluntarily made... a 
confession obtained by compulsion must be ex- 
cluded whatever may have been the character of 
the compulsion and whether the compulsion was 
applied in a judicial proceeding or otherwise.’ 

Some state courts have gone even further, 
holding that a statement to the prisoner—“you had 
better tell the truth’'® or “you had better con- 
fess’*® makes a confession which follows inad- 
missible. Some of the earlier English cases seem 
to go as far as to hold a confession involuntary 
when the prisoner is told the equivalent of “you 
may as well confess, we know you did it.”” This 
is exactly what the lie-detector test is intended to 
impress upon the mind of the accused. 

Of course the present article is not intended to 
suggest that the cases cited are necessarily sound 
or represent the weight of authority. However, if 
they are applied by analogy to lie-detector con- 
fessions they will in some jurisdictions present 
serious obstacles to the suggested reform of the 
third degree. 


14 State \ Horton, 247 Mo. 657, 15! SW. 1051 (1918) See 
also State v. Newcomb, 220 Mo. 54, 119 S.W. 405 (1909); State v. 
Matsinger, 180 S.W. 856 (Mo. 1915) 

15. Sec. 2251 Vol. 4 (2d Ed) page 822 

16. Accord 87 Harv. L. R. 1138. 

17. 266 U.S. 1, 45 S. Ct. 1, 69 L. Ed. 131 (1925). 

18. Wigmore, Evidence (2d Ed) Sec. 832 fn 1 

19. Id. Sec. 838 fn 1. 

20. Rex v. Mills, 6 C. & P. 146; Csegina v. Fleming, 1 Armstr 
Macartn. & Ogle. R. 330. 
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members of the bar on matters of importance, and as the 
widest range of opinion is necessary in order that differ- 
ent aspects of such matters may be presented, the editors 
of this JouRNAL assume no responsibility for the opinions 
in signed articles, except to the extent of expressing the 
view by the fact of publication, that the subject treated is 
one which merits attention. 
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The St. Ives Memorial Window 
Design 
HE accompanying design represents the 
handsome memorial window that is to be 
placed in the Cathedral of Tréguier, Brittany,— 
the home-town of Ivo, judge and lawyer of six 
centuries ago, who by his blameless and sacri- 
ficial life and his whole-souled devotion to the 
cause of Justice, gained the admiration of the 
world of his day and became recognized as the 
ideal and thus the patron saint of the legal pro- 
fession. 

This design was made by M. Lardeur, a 
master-glass-maker for the French Department 
of Fine Arts, and has been approved by the 
Abbé Lainé, canon of the cathedral, and by the 
American sub-committee in Paris, consisting of 
Messrs. Pendleton Beckley, Joseph DuVivier, 
and Henry S. Bacon. Abbé Lainé, who is deeply 
interested in the project, was interpreter on the 
chaplain-staff of the Seventh Regiment in the 
American Expeditionary Force in 1917-1918, and 
was wounded in the Argonne. 

The design is now pending the final ap- 
proval of the American Committee, consisting 
of Messrs. Guthrie of New York, Olney of Cali- 
fornia, Thompson of Missouri, Denechaud of 
Louisiana, Brossard and Murphy of Wisconsin, 
and Clark and Wigmore (chairman) of Illinois. 

The lower panel carries the arms of the 
United States and an inscription (which will be 
legibly large, for the window is some 25 feet 
high) reading: “Presented by the Bar of the 
United States in homage to Ives, patron saint 
of lawyers.” 

In the upper panel St. Ives as judge holds 
a scroll inscribed with a petition, and on his leit 
and right stand a rich man and a poor man, 
symbolizing the judge’s resolve to do justice for 
rich and for poor alike. ‘Decretum” is the title 
of the book of Canon law, administered by him. 
In the panel above is Moses, holding the Tables 
of the Law, and St. George, holding the scales 
of justice. 

The full story of the life of Ivo was told in 
this JourNAL, Vol. XVIII, No. 3, March 1932, 
p. 157; and in the same JourNnaL, Vol. XVIII, 
No. 12, December 1932, p. 794, is an account of 
a visit to the tomb of St. Ives by a committee 
of American lawyers after the International 
Congress of Comparative Law at The Hague. 
It was out of that visit that the present plan 
evolved of placing in the Cathedral a memorial 
window typifying for the American Bar its rec- 
ognition of the ideal of the lawyer’s profession. 
Other national Bars will doubtless follow this 
example. 

It is hoped that every one of our States will 
be represented in subscriptions to the fund of 
$1,200 that is now on its way to completion. 
Joun H. WicMmore. 
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CONSTITUTIONALITY OF THE SECURITIES EX- 


CHANGE ACT OF 1934 





Commerce Clause and Federal Control over the Mails Apparently Regarded by Congress as 
the Constitutional Source of Power for Such an Enactment—Act Does not Seem Sustain 
able under Either, but Federal Regulation of Security Exchanges Can Probably Be 
Sustained under Power to Regulate Intra-State Businesses Which Directly Affect 
Interstate Commerce—Doubtful Validity of Some Provisions, etc. 





By Mitwarp W. Martin 
Member of the New York Bar 


S the buying and selling of securities on exchanges 

and over-the-counter markets a lawful field for Fed- 

eral regulation? Has the Congress power to regu- 
late the New York Stock Exchange and other securi- 
ties markets of the nation? 

By the Securities Exchange Act of 1934' this long 
gitated question? is now definitely presented. 

By that Act the Congress closes the mails and the 
channels of interstate commerce to transactions on se- 
curities exchanges and over-the-counter markets that 
do not voluntarily submit to Federal regulation. Brok- 
ers and dealers are prohibited from using the facilities* 
/f any securities exchange or market, by means of the 
mails or the instrumentalities of interstate commerce, 
unless the exchange is registered under the Act or the 
market’s activities are conformed to regulations of the 
Securities and Exchange Commission. 

The constitutional source of Federal power for such 
an enactment was apparently deemed by the Congress to 
be found in the commerce clause and the Federal power 
over the mails. True, in its preamble the Act refers 
broadly to the effect of securities transactions on the 
national credit, on the Federal taxing power, and on the 
national banking system; but it was on the commerce 
clause and the postal power that congressional reliance 
for constitutional support seems really to have rested. 
For the Act does not impose regulation directly on the 
exchanges ; it merely forbids brokers and dealers to use 
the facilities of an un-registered exchange by means of 
the mails or the instrumentalities of interstate com- 
merce. If the mails and the instrumentalities of inter- 
state commerce are not used, much of the Act is inap- 
plicable. 

Do the commerce clause and the power to control 
the mails empower the Congress to condition the use of 
the mails and the channels of interstate commerce on 
compliance with Federal regulation? May the Con- 
gress thus close the mails and the channels of inter- 





1. 15 U. S.C. A. 78-A. 

2. The passage of the present Act followed more than two 
decades of intermittent agitation for such legislation. For 
an outline of the history of the movement, see Lippmann, “The 
Securities Exchange Act of 1934 and the Commerce Clause,” 
69 U. S. L. Rev. 18. 

3. “Facility” is defined by the Act as including the ex- 
change’s “premises, tangible or intangible property whether on 
the premises or not, any right to the use of such premises or 
property or any service thereof for the purpose of effecting 
or reporting a transaction on an exchange (including, among 
other things, any system of communication to or from the 
exchange, by ticker or otherwise, maintained by or with the 
consent of the exchange), and any right of the exchange to 


the use of any property or service.” 


state commerce to security transactions on exchanges 
that do not register? Or is this congressional attempt 
to bring the securities markets under Federal control 
unconstitutional ? ‘ 

It would seem that the constitutionality of the Act 
must be sustained, if at all, on the theory either that the 
Congress is exercising its well-established power to 
close the mails and the channels of interstate commerce 
to transactions inherently harmful, or that transactions 
on securities exchanges are interstate commerce hence 
subject to Federal regulation, or that transactions on 
the important exchanges so directly affect interstate 
commerce as to come within the congressional power to 
regulate. 


I 


It has long been established that the Congress has 
power to close the mails and the channels of interstate 
commerce to matter and transactions inherently harm- 
ful. 

The present Act, however, cannot be sustained un- 
der that power. 

(a) Closing the channels of interstate commerce. 


In a certain limited field the power of the Congreés 
to close the channels of interstate commerce is absolute. 
Any matter that is inherently harmful or immoral, so 
that its passage in commerce would tend to spread evil 
from the state of origin to other states, may be barred 
from interstate commerce by Federal statute. 

Thus, Federal statutes have been held constitu- 
tional that excluded from interstate commerce lottery 
tickets‘, impure food*, women for immoral purposes®, 
liquor in contravention of state laws’, misbranded ar- 
ticles of food*®, stolen automobiles®, and diseased cattle*®. 

As a statement of the subjects involved indicates, 
however, the Federal power of exclusion in those cases 
arose not from general power in the Congress to exclude 
matter from interstate commerce, but from the inher- 
ently harmful or dangerous character of the particular 
subjects excluded™. It is a power akin to the police 





4. Lottery Case, 188 U. S. 321 (1903). 

5. Hipolite Eag Co. v. U. S., 220 U. S. 45 (1911) 

6. Hoke v. U. S., 227 U. S. 308 (1913); Caminetti v. 
U. S., 242 U. S. 470 (1917). 

7. Clark Distilling Co. v. West. Md. Ry. Co., 
311 (1917). 

8. Weeks v. U. S., 245 U. S. 618 (1918). 

9. Brooks v. U. S., 267 U. S. 432 (1925). 

10. Reid v. Colorado, 187 U. S. 137 (1902); Thornton v. 
U. S., 271 U. S. 414 (1926). 

11. Child Labor Case, 247 U. S. 251, 270 (1918). 


242 U. S. 
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power in the field of interstate commerce’*; a power to 
protect, not to prevent the flow of, commerce. 

As to matter and transactions not inherently harm- 
ful the Congress has no general power to close the 
channels of interstate commerce. 

The point has been presented but once to the Su 
preme Court, in the Child Labor Case (Hammer v. 
Dagenhart'*), There a Federal statute attempting to 
exclude from interstate commerce any goods produced 
in factories employing child labor, was held unconstitu- 
tional. The Supreme Court, pointing out that such 
goods were “of themselves harmless,” said that con- 
gressional power to “regulate’’ commerce did not in 
clude power to exclude from commerce harmless goods. 
The Congress’s power to regulate commerce, said the 
Court, is the power to “control the means by which 
commerce is carried on, which is directly the contrary 
of the assumed right to forbid commerce from moving 
and thus destroy it as to particular commodities’”*. 

The decision in the Child Labor Case has been 
repeatedly and severely criticized’®. It has been fre- 
quently.-urged that the argument of the Court, in the 
majority opinion, that the evil of child labor was com- 
plete prior to shipment, hence was not furthered by the 
shipment, ignores economic realities’®. The evil, it is 
argued, was furthered by the shipment because the man- 
ufacturers using child labor obtained a wider market, 
and child labor standards in other states were imperiled 

Possibly the holding in the case is none too strong 
In the subsequent case of Brooks v. U. S.* the Su 
preme Court upheld a Federal statute closing the chan 
nels of interstate commerce to stolen automobiles, and 
the difference between that and the Child Labor Cas: 
seems but one of degree. The difference, however, is 
rather marked. To have interpreted the commerce 
clause as empowering the Congress to prescribe condi- 
tions of manufacture, as was attempted in the Child 
Labor Case, would have involved a far greater surren 
der of states’ rights than did an interpretation empow 
ering it to prosecute the theft of automobiles. The one 
interpretation would have compelled the states to adopt 
a social welfare policy ; the other merely aided the states 
in the suppression of crime. Possibly the distinction 
that the Court had in mind was that in the one case the 
Tenth Amendment would be violated, and in the other 
it would not. 

In any event, even should the decision in the Child 
Labor Case later reversed, it seems clear that the 
Congress has no power to close the channels of inter- 
state commerce to transactions that are inherently 
harmless, and by that means to force Federal regula- 
tion on a field otherwise beyond its control. 

Indeed, the theory set forth in the Child Labor 
Case seems to involve the Supreme Court in certain 
inconsistencies. The Court, in that case, said that the 








12. Brooks v. U. S., 267 U. S. 432 (1925). 

13. 247 U. S. 251 (1918 

14. 247 U. S. 251, 269-270. The Court, in its opinion, 
stated that the statute in question was repugnant to the 
Constitution in a twofold sense—i. e., it was in substance a 
regulation not of interstate commerce but of the manufacture 
of goods, and also it exceeded the commerce power of Con- 
gress in attempting to exclude from commerce goods that were 
inherently harmless 

15. Gordon, “The Child Labor Law Case,” 32 Harv. L 
Rev. 45; Corwin, “Congress’s Power to Prohibit Commerce,” 
18 Cornell L. Quar. 477; Sutherland, “The Child Labor Cases 
and the Constitution,” 8 Corn. L. Quar. 338; Note, 47 Harv 
L. Rev. 85. 

16. See note [15] 

17. 267 U. S. 432 (1925 





Congress may not close the channels of interstate com- 
merce to harmless goods because power to do so was 
never delegated to it; that power to “regulate” inter- 
state commerce did not include power to destroy such 
commerce™*, Yet in other cases the Supreme Court 
has held that the power to “regulate” commerce with 
foreign nations included power to destroy such com- 
that the Congress, in the exercise of its com- 
merce power alone, may prohibit the importation of any 
article, however harmless, and may condition its impor- 
tation upon compliance with Federal regulation’® 

It seems inconsistent to hold that the Constitution 
delegated to the Congress power to close the channels 
of foreign commerce to harmless articles, yet delegated 
no similar power as to interstate commerce. For the 
power to regulate foreign commerce and the power to 
regulate interstate commerce were delegated to the Con- 
gress in the same sentence in the Constitution, and in 
that sentence the verb “regulate” was used but once, 
applying in that one usage to both types of commerce— 
i. e., “The Congress shall have power (3) To regulate 
Commerce with foreign Nations, and among the several 
States, and with the Indian Tribes’’*®. It is difficult to 
see how the one word “regulate” could have delegated 
one type of power as to foreign commerce and a differ- 
ent type as to interstate commerce. On this point Justice 
Story in his treatise on the Constitution™* said: “If 
this be its admitted meaning in its application to foreign 
nations, it must carry the same meaning throughout the 
sentence.” 

It would seem that the same power must have 
been delegated to the Congress with regard to interstate 
commerce as with regard to foreign commerce; the 
power, however, over interstate commerce being sub- 
ject to certain constitutional limitations not applicable 
to foreign commerce. No individual, says the Supreme 
Court, has any vested right to trade with foreign na- 
tions, hence the power of the Congress over foreign 
commerce is not limited by the due process require- 
ments of the Fifth Amendment*?; as to interstate com- 


merce ; 





18. Compare, Jsaacs, “The Securities Act and the Con- 
stitution,” 43 Yale Law Journal, 218, 224-225: “What was 
the open object of withdrawing the control of interstate com- 
merce from the states? Was it not to permit a free flow of 
commerce across state borders? We were to have none of the 
petty tariffs, the discriminations against goods from other 
states, the stoppage at frontiers, that made the commercial 
map of eighteenth century Europe into a crazy quilt. The 
free flow of commerce throughout the length and breadth of 
the land was to be assured by taking away the power of regu- 
lating such commerce from the states and confiding it to a 
central government. When this power is made the basis of an 
act which makes a curious caution necessary in crossing state 
borders and thus tends to confine financing operations within 
the borders of single states, we are confronted with a paradox 
of a type not infrequent in legal history. The power vested 
. Congress in the hope of making business free to cross state 
borders is utilized so as to erect barriers against it whenever 
it meets a state line.” 

19. See Buttfield v. Stranahan, 192 U. S. 470 
(1904) ; Lottery Case, 188 U. S. 321, (1903). 

20. Constitution, Art. I, sec. 8. 

21. “Commentaries on the Constitution,” 4th Ed., sec. 1065. 

22. Buttfield v. Stranahan, 192 U. S. 470, 493 (1904): 
“As a result of the complete power of Congress over foreign 
commerce, it necessarily follows that no individual has a 
vested right to trade with foreign nations, which is so broad 
in character as to limit and restrict the power of Congress to 
determine what articles of merchandise may be imported into 
this country and the terms upon wl ich a right to import may 
be exercised. This being true, it results that a statute which 
restrains the introduction of particular goods into the United 
States from considerations of _ public policy does not violate 
the due process clause of the Constitution.” 


492-493 























| 
) 


ee Rela ena 


A tet 


Pe ee 




















CONSTITUTIONALITY OF SECURITIES EXCHANGE Act oF 1934 


813 

















Fifth Amendment is applicable**. And the 
ffect of the Tenth Amendment on Federal 
cussed infra, would seem far more applicable 
er over interstate commerce than over for- 
o erce, 
rmore, if power to close the channels of in 
merce to harmless goods was never dele- 
Congress, it is difficult to see what became 
r to the adoption of the Constitution each 
» incident of its sovereignty, had such 
following the adoption of the Constitution 
nas it~”. 
lingly, instead of reasoning, as the Court 
ld Labor Case, that the power to regulate 
ers mmerce does not include power to exclude 
itter from such commerce, it would seem 
te to say that the delegated power to regulate 
nmerce gives the Congress sovereign power 
mmerce, but that that power is limited by 
B Rights; that the Congress may not close 
els of interstate commerce to inherently harm- 
because to do so would be confiscatory 
ive of the due process requirements of the 
iment, and in addition would give the Con- 
ver by indirection to regulate purely intra-state 
violation of the Tenth Amendment. 
the present complexity of business and liv- 
ns if the Congress, under its commerce 
bitrarily exclude harmless matter from 
5 merce unless Federal regulations were 
th it could control practically every feature 
te business life. That any interpretation of 
> e power that would lead to such a result 
1 destructive of the rights reserved to the 
S violative of the Tenth Amendment, seems 
shown by the language of the Supreme 
erous occasions 
The Employers’ Liability Cases** the 
( White, J., refuted an argument for the ex- 
: gressional power under the commerce 
It pparent that if the contention were well 
é uld extend the power of Congress to every 
ject, however inherently local, would oblit- 
litations of power imposed by the Constitu- 
ld destroy the authority of the States as to 
matters which from the beginning have 
ist continue to be, under their control so long 
n endures.” 
e numerous additional statements to the 
ete 
roll v. Insurance Co., 199 U. S. 401, 410 (1905), 
( er Holmes, J., said with reference to interstate 
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156 (U. S. 1, 13 (1895); Keller v. U. S., 213 U. S. 
8, 148 (1909); Hill v. Wallace, 259 U. S. 44, 67 (1922); 
f . omas, 260 U. S. 245, 259-260 (1922). For a dis- 


That the attitude of the present Supreme Court is 
unchanged on this point is shown by the unanimity of 


the decision in the Schechter case*® where, per Hughes, 


C. J., the Court said: 

“If the commerce clause were construed to reach all 
enterprises and transactions which could be said to have 
an indirect effect upon interstate commerce, the federal 
authority would embrace practically all the activities of the 
people and the authority of the state over its domestic con- 
cerns would exist only by sufferance of the federal govern- 
ment. 

The Tenth Amendment, therefore, seems to stand 
in the way of any interpretation of the commerce clause 
that would give the Congress arbitrary power to close 
the channels of interstate commerce, and to condition 
their use upon compliance with Federal regulation 

Furthermore, a Federal statute that prescribes reg- 
ulations for an intra-state activity and then compels 
compliance by closing the channels of commerce, as in 
the present Act, would seem to show on its face that it 
is not a regulation of commerce but is an attempt by 
the Congress to do indirectly what it may not do di- 
rectly. In such case the Supreme Court would consider 
the congressional motive back of the statute and hold 
the statute unconstitutional, even though the Congress 
had unquestioned power to close the channels of com- 
merce. The Congress may not use its powers, even 
those it unquestionably has, to achieve indirectly a re- 
sult beyond its power, when its purpose to that effect 
appears upon the face of the act. 

The rule to this effect is best enunciated in the 
Child Labor Tax Case*, where the Congress attempted 
by heavy taxation of child labor industries to compel 
the abandonment of such labor. The congressional 
power to tax was unquestioned, yet it appeared on the 
face of the act that the real motive of the Congress was 
not to tax but to regulate child labor, a matter beyond 
its control. The Court declared the act unconstitu 
tional, saying **: 

“But, in the act before us, the presumption of validity 
cannot prevail, because the proof of the contrary is found 
on the very face of its provisions. Grant the validity of 
this law, and all that Congress would need to do, hereafter, 
in seeking to take over to its control any one of the great 
number of subjects of public interest, jurisdiction of which 
the States have never parted with, and which are reserved 
to them by the Tenth Amendment, would be to enact a 
detailed measure of complete regulation of the subject and 
enforce it by a so-called tax upon departures from it. To 
give such magic to the word ‘tax’ would be to break down 
all constitutional limitation of the power of Congress and 
completely wipe out the sovereignty of the States.” 

The rule, which is again strongly enunciated in 
Hill v. Wallace**, would apply to the commerce power 
with equal force as to the taxing power. 

From the foregoing it seems clear that irrespective 
of the criticisms to which the Child Labor Case is ex- 
posed, there is no power in the Congress to close the 
channels of interstate commerce to harmless transac- 
tions; and that even if there were such power it could 
not be used, in the form attempted in the present Act, 
to achieve indirectly the regulation of a field otherwise 
beyond congressional control. 

In order, therefore, for the present Act to be sus- 
tained under the congressional power to close the chan- 


cussion contra, see Corwin, “Congress's Power to Prohibit Com- 
merce,” 18 Cornell L. Quar. 477 





29. Schechter v. U. S., 295 U. S. 495, 546 (1935) 
30. 259 U. S. 20 (1922) 

31. 259 U. S. 20, 37-38. 

32. 259 U. S. 44 
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nels of commerce, it must appear that the matter ex- 
cluded from commerce (i. e. transactions on unregis- 
tered exchanges) is inherently harmful. 

Had the Congress, following its investigations, ex- 
pressly found that such transactions were inherently 
harmful, such a finding would be given weight of course 
by the Supreme Court. But the Congress made no such 
finding. It found merely, as set forth in the preamble 
to the Act, that prices of securities on such exchanges 
are “frequently” susceptible of artificial manipulation. 

It requires no argument to show that security 
transactions, even on unregistered exchanges, are not 
inherently harmful in the uniform sense that impure 
drugs, diseased cattle, misbranded foods and the like 
are harmful. Even on unregistered exchanges the vast 
majority of sales made are harmless and for honest 
value. The fact that the field of security transactions 
is one in which fraud may occur, so that regulation of 
the entire field under the state police power is proper® 
and desirable, is not sufficient to make all transactions 
within the field inherently harmful. If that were not 
so, the Congress could force Federal regulation upon 
all fields in which the state police power could be exer- 
cised, by conditioning the use of the channels of inter- 
state commerce. As pointed out, supra, any interpreta- 
tion of the commerce power that leads to such a result 
is invalid as violative of the Tenth Amendment. 

The present Act, therefore, does not seem sustain- 
able under the congressional power to close the chan 
nels of interstate commerce. 


(b) Closing the Mails 


Nor does the Act seem sustainable under the con- 
gressional power to close the mails. 

No exact limitation on the congressional power to 
close the mails has ever been established by the Su- 
preme Court; no Federal statute closing the mails to 
any type of matter has ever been held unconstitutional. 

Congressional power on this point has never been 
severely tested. As with the channels of interstate com- 
merce, the Congress may exclude from the mails mat- 
ter that is inherently harmful, and under that power 
Federal statutes have been held constitutional closing 
the mails to lottery tickets**, schemes to defraud**, and 
matter deemed treasonable*’. But in no statute that has 
reached the Supreme Court has the Congress spread 
its wings and attempted by closing the mails to regulate 
a field otherwise beyond its reach**. 

That the Congress has no such power seems clear. 
The postal power is limited by the Bill of Rights just 
as the commerce power is*®; and, as with the commerce 





33. See Hall v. Geiger-Jones, 242 U. S. 539 (1916); 
Caldwell v. Sioux Falls, 242 U. S. 559 (1916); Merrick v. 
Halsey & Co., 242 U. S. 568 (1916). 

34. For an excellent review of the law on this subject, 
see Rogers, “The Extension of Federal Control Through the 
Regulation of the Mails,” 27 Harv. L. Rev. 27. 

35. Ex parte Jackson, 96 U. S. 727 (1877); In re Rapier, 
143 U. S. 110 (1891). 

36. Public Clearing House v. Coyne, 194 U. S. 497 (1903) ; 
Badders v. U. S., 240 U. S. 391 (1915); Leach v. Carlile, 
258 U. S. 138 (1921). 

37. Milwaukee Pub. Co. v. Burleson, 255 U. S. 407 (1920). 

38. In Lewis Pub. Co. v. Morgan, 229 U. S. 288 (1912), 
Federal statute denying the privilege of second-class mail rates 
to newspapers failing to comply with Federal regulation that 
required publication of the names of stockholders of the news- 
papers, was held valid. Such a statute, said the Court, did 
not deny to non-complying newspapers the use of the mails but 
merely denied to them the special privilege of second-class ‘mail 
rates. 

39. Burton v. U. S., 202 U. S. 344, 371 (1905). See also, 
Milwaukee Pub. Co. v. Burleson, 255 U. S. 407, 430 (1920). 








power, the Tenth Amendment prohibits any interpre- 
tation of the postal power that would enable the Con- 
gress to close the mails at will or to condition their use 
upon compliance with Federal regulation. Otherwise 
every feature of modern business life could be brought 
under Federal control. The arguments made supra 
with regard to the commerce power apply with even 
greater force to the postal power. 

It would seem, therefore, that if congressional 
power to pass the present Act is to be found it must 
be found elsewhere than in the power the Congress has 
to close the mails or the channels of interstate com- 
merce. 


II 


The Act cannot be sustained on the theory that it 
is a regulation of interstate commerce. 

Transactions on securities exchanges are never in- 
terstate commerce. 


If dealings on the securities markets were inter- 
state commerce they would, of course, be subject to 
congressional regulation. Such, however, seems clearly 
not the case. 

Certainly transactions on the securities exchanges 
frequently precede and follow interstate dealings. 
Although statistics are unavailable, it is undoubtedly 
a fact that an appreciable percentage of all deals on the 
important exchanges involve sales or purchases on be- 
half of principals who are in different states. The se- 
curity is shipped from outside the state for sale on the 
exchange, and following the sale is shipped outside 
again to the purchasing principal. 

Even under conditions as favorable as that, how- 
ever, transactions on securities exchanges cannot be 
classed as interstate commerce. 

Nothing that occurs on the exchange ever requires 
or contemplates any interstate shipment or delivery. 
Sales are made in viva voce transactions between a 
buying and a selling broker on the floor of the ex- 
change, with delivery in the same city within a specified 
time—intra-state sales, completely performed by intra- 
state delivery. Such transactions are never interstate 
commerce. Numerous decisions by the Supreme Court 
put the matter beyond all question. 

In Hopkins v. U. S a bill was brought under 
Federal anti-trust statutes for the dissolution of the 
Kansas City Live Stock Exchange. It was shown that 
in the vast majority of the transactions on the Ex- 
change cattle were shipped from outside the state to 
local brokers, sold by them on the Exchange to other 
brokers, and by the purchasing brokers shipped to 
points outside the state. The Court held that transac- 
tions on the Exchange were not interstate commerce, 
saying : 

“The selling of an article at its destination, which has 
been sent from another State, while it may be regarded as 
an interstate sale and one which the importer was entitled 
to make, yet the services of the individual employed at the 
place where the article is sold are not so connected with 
the subject sald as to make them a portion of interstate 
commerce. Pas 

In a dictum the Court also discussed our identical 
problem, and said: 

“Members of the New York Stock Exchange buy and 
sell shares of stock of railroads and other corporations. 

Is a broker whose principal lives outside of New York 
State, and who sends him the shares of stock or the bonds 





40. 171 U. S. 578 (1898). 
41. 171 U. S. 578, 590. 
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ration created and doing business in another 
for sale, engaged in interstate commerce? . . 
nk it would be an entirely novel view of the situa- 
ll the members of these different exchanges 
ut the country were to be regarded as engaged in 
ters commerce, because they sell things for their prin- 
pals which come from states different from the one in 
exchange is situated and the sale made.”® 
In Ware & Leland v. Mobile County an Ala- 
ry ge a tax on the business of the 
Mobile office of the defendants, who were cotton brok- 
g offices in Mobile, New York and New Or- 
he business conducted in the Mobile office con- 
sted in accepting local orders to buy or sell cotton 
ires, and relaying the same by private wire to New 
New Orleans for execution on the cotton 
xchanges there. Customarily there were no de- 
transactions in futures for each customer 
isually canceling out. A few interstate deliveries ac- 
illy resulted, however. The Alabama tax on the 
siness was held valid on the ground that the business 
the Mobile office, although it involved interstate 
mmunications, was not interstate commerce, since no 
rstate shipment was actually required under the 
+h the Mobile office made. 
re v. New York Cotton Exchange“ a bill 
vas brought under Federal anti-trust statutes for a de- 
ree adjudging the New York Cotton Exchange a mo- 
poly and canceling its contract with Western Union 
rvice. The decree was refused on the ground 
it the Exchange was engaged in purely local busi- 
1 language equally applicable to sales on securi- 
ties exchanges, the Court said*®: 
“The New York Exchange is engaged in a local busi- 
ess. Transactions between its members are purely local 
their inception and in their execution. They consist 
agreements made on the spot for the purchase and sale 
f cotton for future delivery, with a provision that such 
otton must be represented by a warehouse receipt issued 
by a licensed warehouse in the Port of New York and be 
leliverable from such warehouse. Such agreements do 
not provide for, nor does it appear that they contemplate, 
shipmer nt of cotton from one state to another. If inter- 
are actually made, it is not because of any 
obligation to that effect; but it is a chance 
ich cannot have the effect of converting 
these purely local agreements or transactions to which 
hey relate into subjects of interstate commerce. The 
iost that can be said is that the agreements are likely to 
give rise to interstate shipments. This is not enough.’”® 
securities exchanges come ex- 
They are purely local i 
they neither require nor 
in fact, they expressly 
delivery consum- 
for which the 
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“acts whic 
In M 


ker Sé 


state shipn nts 
mtractu "y 
ippening wh 


Transactions on 
actly within holdings. 
heir inception and execution ; 
contemplate interstate shipment ; 
require intra-state delivery, which 
nates and terminates the transaction 
facilities of the exchange are used. 


these 





Indeed, authority can be cited indicating the pos- 
sibility that stocks and bonds are not commodities, 

2 71 U. S. 587, 597-598. 

43. 209 U. S. 405 (1907). 

44. 270 U. S. 593 (1925). 

45. 270 U. S. 593, 604. 


46. See also, Wiloil Corp. v. Penn., 294 U. S., 169 (1934), 
where a state tax on the sale of certain goods was upheld 
despite the fact that delivery was made by means of an inter- 
state shipment, because the contract of sale was not interstate 
ommerce as it “did not require or necessarily involve trans- 
portation across the state ery: ” Compare, Fed. Tr. Comm. 

Paper Assn., 273 U. S. 52 (1926) where a contract of sale 
vas held to be interstate commerce even though it did not ex- 
pressly require delivery from outside the state, when it was 
hown that the parties contemplated such a delivery and actually 
made such a delivery. 





hence that dealings in them are not commerce at all*’. 
If that proposition be sound, which seems very doubt- 
ful**, then it is even clearer that transactions on securi- 
ties exchanges do not constitute interstate commerce. 


Interstate dealings and communications regarding 
transactions that are not commerce do not themselves 
constitute interstate commerce*®. 

It seems clear, therefore, that the present Act can- 


not be sustained as a regulation of interstate commerce. 
Ill 


Congress has power to regulate businesses 
directly affect inter- 


The 
which, though wholly intra-state, 
State commerce. 

Federal regulation of securities exchanges 
probably be sustained under that power. 

The power to regulate interstate commerce gives 
the Congress no power to regulate matters that affect 
such commerce only indirectly. Thus, the Congress 
has no power to regulate the mining of coal™, or the 
manufacture of goods*, even though they are to be 
shipped in interstate commerce, or to fix the wages of 
intra-state labor even though the effect of such wages 
on interstate commerce can be shown™ 

A contrary rule would, of course, mean almost 
complete centralization in the Congress of all govern- 
mental power, for there are few commercial activities 
that do not affect interstate commerce at least indirectly. 

When, however, transactions affect interstate com- 
merce not indirectly but directly, they are subject to 
congressional regulation even though they of themselves 
are wholly intra-state™. Congressional regulation of 
certain types of transactions on the important securities 
exchanges seems sustainable under that principle, be- 
cause of their direct effect on all security sales through- 
out the nation. 

Transactions on important exchanges, in com- 
modities of any sort that move in interstate commerce, 
have more than a mere local effect. The prices which 
are established in such transactions are immediately 
disseminated throughtout the nation and used as the 
price basis for other transactions in the same commodi- 
ties. 


can 


This is especially true of transactions on the im- 
portant securities exchanges. The price established on 
the New York Stock Exchange is, as a practical mat- 
ter, determinative of the price at which the same secur- 
ity may be sold elsewhere in the country. If the price 
on the New York Stock Exchange is artificially en- 
hanced or depressed, the price in other places, even in 
transactions otherwise unrelated to the Exchange, at 
once makes a corresponding change. 

Accordingly, if it be true that listed securities con- 
stitute commodities moving in interstate commerce 
throughout the nation, then transactions on the im- 
portant exchanges, though wholly intra-state them- 


47. Hemphill v. Orloff, 277 U. S. 537 (1927), aff’g 238 
Mich. 508 (213 N. W. 867) ; Nathan v. Louisiana, 8 How. 
[U. S.] 73 (1850); Hopkins v. U. S., 171 U. S. 578, 597-598 
(1898) ; Hall v. Geiger-Jones, 242 U. S. 539, 558 (1916). 

48. See, Lottery Case, 188 U. S. 321 (1903), holding lot- 





tery tickets objects of commerce. 

49. Paul v. Virginia, 8 Wall. 168 (1868); Hooper v. 
California, 155 U. S. 648 (1894). 

50. United Mine Wkrs. v. Coronado Coal Co., 259 U. S. 


344 (1921). 
51. United Leather Workers v. 
(1923). 
52. Schechter v. U. S., 295 U. S. 495 (1935). 
53. See, Coronado Coal Co. v. United Mine Workers, 268 
U. S. 295 (1924); Bedford Co. v. Stonecutters’ Assn., 274 U. 
37 (1926) ; Schechter v. U. S., 295 U. S. 495 (1935). 
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selves, offer a field for manipulation that would affect, 
in a determinative way, the prices at which such com- 


merce could move. On principle it would seem that 
such an effect is direct. 

In so far as the question has been presented to the 
Supreme Court, the proposition just stated seems sus- 
tainable on authority as well as on principle. 

In United States v. Patten®* certain defendants 
indicted under Federal anti-trust statutes for conspir- 
acy to run a corner on the New York Cotton Exchange, 
defended on the ground that the proposed transactions 
were wholly intra-state. The Supreme Court, however, 
upheld the indictment despite the intra-state nature of 
the transaction, on the theory that they affected inter- 
state commerce “directly” because by cornering the sup 
ply of cotton, “normally a subject of trade and com- 
merce among the States,” the defendants could “en- 
hance artificially its price throughout the country’’®. 

In Chicago Board of Trade v. Olsen®® suit was 
brought by the Chicago Board of Trade to enjoin en- 
forcement of the Grain Futures Act prescribing Federal 
regulations for dealings in grain futures on boards of 
trade. It was contended that dealings in grain futures, 
which were largely mere paper transactions involving 
no deliveries of actual grain, affected the movement of 
grain in interstate commerce only indirectly if at all, 
hence were beyond the power of the Congress to regu- 
late. The Court held the Act constitutional, however, 
pointing out that prices in grain futures were subject to 
occasional artificial manipulation; that such price ma- 
nipulation on a board as important as the Chicago 
Board affected the nationwide prices not only of futures 
but also of grain moving in interstate commerce; and 
that whatever affected the nation-wide price of a com- 
modity moving in interstate commerce directly affected 
interstate commerce. 

“The question of price dominates trade between the 
States. Sales of an article which affect the countrywide 
price of the article directly affect the countrywide com- 
merce in it. — 

Certain writers on the present subject have con- 
tended that the Olsen case is not authority for the 
proposition that Federal control of securities exchanges 
is constitutional®*. The Olsen case, in their opinion, 
merely held that the Congress had power to regulate 
a continuous current of grain in interstate commerce, 
flowing through a given point, and throws no light on 
the question of securities exchange regulation because 
there is no analogous current of securities flowing 
through a given point 

In the Olsen case grain moving in interstate com- 
merce passed through Chicago in a continuous current, 
as through the neck of a bottle, en route from Western 
grain fields to Eastern markets. At Chicago it was 
taken off the train for the purposes of inspection, weigh- 
ing and sale, but those purposes were so temporary as 
not to remove the grain from interstate commerce. The 
writers above referred to contend, therefore, that the 
Federal statute in that case merely regulated a continu- 
ous movement of grain in interstate commerce and was 
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identical in effect with the statute upheld in Stafford v. 
Wallace.*® 

In Stafford v. Wallace, decided slightly before the 
Olsen case arose, Federal statute required that all 
charges for services and facilities in the Chicago Stock 
Yards in connection with cattle passing through be 
under Federal regulation. It was shown that the Stock 
Yards were not a place of final destination, but were 
the bottle-neck through which cattle moved, in a con- 
tinuous current of interstate commerce, from West to 
East. The statute was held to be within congressional 
power because the handling of the cattle in the yards 
not only directly affected interstate commerce but was 
a part an incident of it. 

The language of the Court in the Stafford case 
clearly shows that the Court based the constitutionality 
of the statute on the fact that the cattle affected by the 
stockyards’ activities were passing through Chicago in 
a continuous current of interstate commerce. A similar 
continuous current of grain was passing through Chi- 
cago in the Olsen case; but whereas in the Stafford 
case the existence of such current was essential to the 
decision, in the Olsen case it was clearly incidental. For 
in the Stafford case the transactions regulated by the 
statute dealt directly with the current of commerce there 
flowing, and if allowed to go unregulated could have 
hampered or even stopped such flow; but in the Olsen 
case the transactions regulated by the statute dealt not 
with the current of commerce in grain that happened to 
be passing through Chicago but with grain futures, 
transactions involving future, not present, deliveries, 
hence that affected the grain passing through Chicago 
only as they affected grain moving anywhere else in 
the nation—i. e., by affecting the countrywide price. 
The effect on interstate commerce of the prices in fu- 
ture dealings would have been the same whether the 
interstate commerce involved had concentrated in Chi- 
cago, as in the case of grain, or been scattered through 
out the nation, as in the case of securities. It is note- 
worthy that in the Patten case (supra, note 54) no 
such concentrated current of commerce existed. 

Conceivably the Court might hold that a continu 
ous current of securities moving in interstate commerce 
flows into and out of New York, similarly to grain and 
cattle into and out of Chicago. Proof of such a current 
would be difficult, however. Many, quite possibly the 
majority, of the securities actually shipped into New 
York for sale on the Exchange remain in New York for 
safekeeping or to secure loans 

However, proof of such a current does not seem 
necessary, to bring the present Act within the rule of 
the Olsen case. Sales that affect the nationwide price 
of an article affect the nationwide commerce in it 
whether such commerce concentrates at one point or 
remains scattered. 

It hardly seems likely that the rule of the Olsen 
case would be sustained by the Supreme Court if ex- 
tended to its logical extreme. Logically, the rule of that 
case could be used to bring under Federal control all 
businesses whose sales affected countrywide prices 
“Sales of an article,” a 





said the Court, “which affect the 
countrywide price of the article directly affect country- 
wide commerce in it.” Extended to its logical extreme 
that rule would embrace not only the exchanges but 
also all businesses of national size. Ford’s prices affect 
the countrvwide price of cars: Standard Oil's prices 
59. 258 U. S. 495 (1921). See also Swift z 5.196 U.S 
(1904). and Tagg Bros. v. U. S. 280 U. S. 420 (1929 

60. 262 U. S. 1, 40 
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lat F In view of those facts the present Act, in so far as 
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IV 


Provisions in the present Act having no real oi 
substantial relation to interstate commerce, and prov- 
sions delegating excessive legislative powers to an ad- 
ministrative board, seem unconstitutional. 


(a) Provisions having no relation to interstate 
commerce. 

While certain provisions of the Act regulate mat 
ters directly affecting interstate commerce, other pro- 
visions prescribe regulation for fields that have no rela- 
tion to such commerce. To the extent that it attempts 
the latter the Act seems unconstitutional. For nothing 
could be clearer, on both principle and authority, than 
that the Federal commerce power may not be used to 
regulate matters that have no relation to commerce 

Thus, in Adair v. U. S.% a Federal statute penal- 
ized any interstate carrier that discriminated against 
employees because of union affiliation. In holding such 
regulation beyond the commerce power of the Congress 
the Supreme Court said®: 

“Manifestly, any rule prescribed for the conduct of 
interstate commerce, in order to be within the competency 
of Congress under its power to regulate commerce among 
the States, must have some real or substantial relation to or 
connection with the commerce regulated.” 

Similarly, in the recent Railroad Pension Case® 
(Railroad Retirement Board v. Alton R. Co.) a Fed 
eral statute imposed pension regulations on all inter 
state carriers. The Supreme Court declared the Act 
unconstitutional on the ground that the field thus regu 
lated had no direct relation to interstate commerce, the 
Court saying” 

“The question at once presents itself whether the fos- 
tering of a contented mind on the part of an employee by 
legislation of this type, is in any just sense a regulation of 
interstate transportation. If that question is answered in 
the affirmative, obviously there is no limit to the field of 
so-called regulation. The catalogue of means and actions 
which might be imposed upon an employer in any business, 
tending to the satisfaction and comfort of his employees, 
seems endless. . . Is it not apparent that they are really 
and essentially related solely to the social welfare of the 
worker, and therefore remote from any regulation of com- 
merce as such?” 

It is evident, therefore, that provisions of the Act 
can be supported under the commerce clause only if 
they relate to commerce; and provisions with no rela- 
tion to commerce are insupportable regardless of their 
social desirability. 

Provisions of the Act regulating artificial price ma- 
nipulations seem supportable. Under the theory of the 
Olsen case, regulations in that field relate directly to 
interstate commerce. 

Accordingly, the requirement in the Act that all 
exchanges register as national securities exchanges ; the 
prohibitions in the Act against artificial manipulation 
of security prices; the regulation of the use of manipu- 
lative and deceptive devices on exchanges ; the require- 
ment that all securities dealt in on registered exchanges 
be duly registered and that properly informative reports 
relative to them be furnished periodically by the issuers 
—all of those provisions seem supportable under the 
theory of the Olsen case. They seem reasonable, and 
bear real and substantial relation to the prevention of 
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68. 208 U. S. 161, 178. 
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artificial price manipulations that could directly and ad- 
versely affect interstate commerce in securities. 

Other provisions of the Act, however, have no ap- 
parent relationship to interstate commerce. Such pro- 
visions include the regulation of the solicitation and giv- 
ing of proxies in respect of registered securities; the 
requirement that changes in beneficial ownership by 
holders of more than ten per cent of any registered 
equity security be disclosed and that all profit from such 
change inure under certain circumstances to the issuer ; 
and possibly the regulation of specialists, odd-lot deal- 
ers, and brokers dealing for their own account. 

Such provisions, the Act declares, are “for the pro- 
tection of investors.” Quite possibly they serve that 
purpose. It is submitted, however, that they relate in 
no way to interstate commerce in securities, hence are 
insupportable. If congressional power were adequate to 
prescribe all regulations necessary “for the protection 
of investors,” then, as the Supreme Court pointed out 
in the Railroad Pension Case, “there is no limit to the 
field of so-called regulation.” 


(b) Provisions regulating the use of credit, and 
delegating powers to the Federal Reserve Board. 


In addition to the provisions just discussed, fur- 
ther provisions of the Act regulate the field of margins 
and credits, in connection with security purchases. 

The Federal Reserve Board is directed to “pre- 
scribe rules and regulations with respect to the amount 
of credit that may be initially extended and subsequently 
maintained” on any registered security ; and no person, 
whether broker, dealer or not, may extend credit for 
the purpose of purchasing or carrying a registered se- 
curity, except in accordance with rules and regulations 
so prescribed. Borrowings by brokers, dealers and 
exchange members are similarly controlled. 

Such provisions are declared by the Act to be “for 
the purpose of preventing the excessive use of credit 
for the purchase or carrying of securities.” Thus their 
obvious and declared purpose is not to regulate transac- 
tions on securities exchanges but to regulate and control 
the amount of capital that can become available for such 
transactions. 

It is submitted that the field thus regulated is be- 
yond congressional reach. Excessive use of credit un- 
doubtedly affects interstate commerce ; but it does not 
follow from that that the Congress has power to regu- 
late it. Excessive use of capital, excessive production, 
or excessive wages also affect interstate commerce, yet 
they are not subject to congressional control. Their 
effect on interstate commerce is held not to be direct ; 
and in so holding the Supreme Court is not guided by 
narrow, legalistic construction but by the very broad 
consideration that to interpret the commerce clause as 
giving the Congress power to regulate so broad a field 
would be destructive of our dual form of government”. 

The same considerations apply to the present con- 
gressional attempt to regulate the excessive use of 
credit. 

The extension of credit for use in interstate com- 
merce seems to precede commerce just as clearly 
as manufacture precedes commerce ; the one is no more 
a part of commerce than the other, hence no more sub- 
ject to congressional control. Nor is the effect of credit 
extension on interstate commerce direct. Certainly the 
extension of credit “for the purchase or carrying of 
securities” is one degree further removed from inter 
state commerce and from transactions affecting the 
countrywide price of securities than is the actual trans- 





72 See notes 26-29, supra 













action on the exchange, where the credit is later used. 

Furthermore, any interpretation of the commerce 
clause that would give the Congress power to regulate 
either (a) the amount of credit that may be advanced on 
goods normally subjects of interstate commerce, or (b) 
the amount that may be advanced for the purpose of en- 
gaging in interstate commerce, would seem to lead to 
the same centralization of power in congressional hands 
that has so frequently been held violative of the Tenth 
Amendment’. 

For these reasons the provisions just referred to 
seem invalid. 

A further reason for questioning their validity lies 
in their broad delegation of legislative power to the 
Federal Reserve Board. 

Under the Constitution™ all legislative power of 
the Federal government is vested in the Congress and 
may be exercised by the Congress only. That power 
may never be completely delegated to an administrative 
board ; “The Congress is not permitted to abdicate or to 
transfer to others the essential legislative functions with 
which it is thus vested”"®. The most that can be dele- 
gated to an administrative board is the power to en- 
force in detail a legislative policy, which the Congress 
has declared, in accordance with a standard which the 
Congress has prescribed. 

In other words, only the Congress itself can make 
a law; and statutes which give administrative officials 
power not merely to carry out the law but actually to 
determine what the law shall be, are invalid. ‘ 

Illustrations of valid delegations of power by the 
Congress are numerous. In Field v. Clark™® a Federal 
statute provided that certain duty-free articles of im- 
port should be stricken from the free list whenever any 
country of export ceased giving the United States equal 
reciprocity; and to the President was delegated the 
power of determining when reciprocity had ceased to 
be equal. 

Thus the Congress itself passed the law, that re- 
quired goods to be stricken from the free list whenever 
certain conditions arose, and delegated to the Presi- 
dent merely the power to determine when those con- 
ditions had arisen. If the conditions arose, the Presi- 
dent had no choice but to strike the goods from the 
free list. 

In Buttfield v. Stranahan™ a Federal statute pro- 
vided that teas of inferior quality should not be im- 
ported, and directed the Secretary of Treasury to 
promulgate regulations classifying foreign teas as in- 
ferior or not according to “standard samples” of su- 
perior teas to be furnished by a board of seven tea 
experts. 

Thus, the Congress itself passed the law, exclud- 
ing inferior teas; it gave the Secretary no choice as to 
what the legislative policy should be. All that the Sec- 
retary was empowered to do was to determine, in ac- 
cordance with a prescribed standard, when teas were 
inferior and when not". 

Examples of invalid attempts to delegate legisla- 
tive powers may also be cited. In Panama Refining 





73. See notes 26-29, supra. 

74. Constitution, Art. I, sec. 1: All legislative Powers 
herein granted shall be vested in a Congress of the United 
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75. Schechter v. U. S., 295 U. S. 495 

76. 143 U.S. 649 (1891). 

77. 192 U. S. 470 (1904). 

78. See also, to same effect: Union Bridge Co. v. U. S., 
204 U. S. 364 (1906); U. S. v. Grimaud, 220 U. S. 506 (1910) : 
Hampton v. U. S., 276 U. S. 394 (1927); U. S. v. Shreveport 
Grain & Elevator Co., 287 U. S. 77 (1932); Radio Comm. v. 
Nelson, 289 U. S. 266 (1932). 
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of Title I of the National 

overy Act provided: 

sident is authorized to prohibit the trans- 
erstate and foreign commerce of petroleum 
of the amount permitted to be 

state law. Kak 

state what the law should be; 

e excess oil could or could 








orted ; it merely authorized the President 
it. The Congress thus attempted to dele 
ntial legislative powers to the President, 
reme Court held the statute unconstitu 


we look to the statute to see whether the 


declared a policy with respect to that subject 


ion of oil) ; whether the Congress has set 
for the President’s action; whether the Con- 
ed any finding by the President in the 
iuthority to enact the prohibition. 
n 9 (c) does not state whether, or in what 
under what conditions, the President is to 
if the amount of petroleum or 
produced in excess of the state’s per- 
shes rion to govern the Presi- 
It does not require any finding by the Presi- 
The Congress in sec. 
lares no policy as to the transportation of the 
So far as this section is concerned, it 


tion Of nis action. 


President an unlimited authority to determine 


iy down the prohibition, or not to lay it 
y see fit. And disobedience to his order is 
hable by fine and imprisonment.’”™ 


Court said in Wichita Railroad & 


Utilities Commission®™ : 


remmie 


g such an administrative agency the legisla- 
its being a pure delegation of legislative 
oin upon it a certain course of procedure 

iles of decision in the performance of its 


legislative powers to an ad- 
declare the 
iat the board is to enforce, and (2) 

dard” or “rules of decision” for the 
nce in enforcing that policy. As a general 
lso (3) prescribe an administrative pro- 

lies with the requirements of due proc- 


delegating 
rd the Congress must (1) 
cy tl 


xtent the present Act complies with 
nts. It directs the Federal Reserve 
ribe rules and regulations as to the 
that may be extended on a registered 
e purpose of preventing the excessive 
tl or carrying of securities.” 
res a legislative policy, i. e., the 
he excessive use of credit in the purchase 
securities ; and (2) sets up a “standard” 
1i ‘e by specifying that 


} 
e purcnase 
1 lael- 
i ae 


il extension of credit, such rules and 
based upon the following standard: 
greater than whichever is the higher of— 


he current market price of.the 
t west market price of the 
ng thirty-six calendar months, 
ntum of the current market 


effect of this “standard” is weak- 
>. 388, 406, 415 (1934). 
me effect is Schechter v. U. S., 295 U. S. 
S. 48, 59 (1922). 
hern R, : v. Virginia, 290 U. S. 190 
L. & N. Ry. Co., 227 U. S. 88 (1912); 
n, 285 U. S. 22 (1931). 


ened by the provision in the Act which immediately 
follows it, empowering the Board to prescribe margin 


requirements higher or lower than such “standard,” 
provided the Board deems such change 

“necessary or appropriate for the accommodation of com 
merce and industry, having due regard to the general credit 
situation of the country”; ot 

“necessary or appropriate to prevent the excessive use ol 
credit to finance transactions in securities.” 

In other words, the only standard to guide the 
Board, in the last analysis, is the requirement that its 
rules and regulations be appropriate to prevent the ex 
cessive use of credit in the purchase and carrying ol 
securities. But that was also the legislative policy de- 
clared. The Congress has declared a policy that “ex- 
cessive” use of credit shall not be allowed, and as a 
standard to guide the Board has said that the use of 
credit which its regulations may allow shall not be 
“excessive.” The declared legislative policy, and the 
prescribed “standard” to guide the Board, are thus 
identical. As in the Panama Refining case, the Act 
“establishes no criterion to govern” the Board’s course. 

Such a lack, together with the absence of any pre 
scribed administrative procedure for determining when 
changes in the credit rates shall be made, seems to cast 
genuine doubt on the validity of the provisions. 

(c) Provisions regulating over-the-counter mar 
kets. 

3y section 15, the Act provides that it shall be un- 
lawful for brokers and dealers to use the mails or the 
instrumentalities of interstate commerce for the purpose 
of creating, or using the facilities of, any over-the- 
counter market 
“in contravention of such rules and regulations as the 
Commission (i.e. Securities Exchange Commission) may 
prescribe as necessary or appropriate in the public interest 
and to insure to investors protection comparable to that 
provided by and under authority of this title in the case of 
national securities exchanges.” 

Thus, the Act does not state whether over-the- 
counter markets shall be regulated or not. It seems to 
declare no legislative policy for the Commission’s guid- 
ance. It leaves to the Commission the decision not 
merely as to how the law shall be enforced but as to 
what the law shall be. 

The language of the Supreme Court in Panama 
Refining Co. v. Ryan, in holding the statute invalid for 
too great a delegation of legislative powers to the Presi- 
dent, seems very closely applicable to the present pro- 
visions. There the Court said**: 

“So far as this section is concerned, it gives to the 
President an unlimited authority to determine the policy 
and to lay down the prohibition, or not to lay it down, as he 
may see fit, and disobedience to his order is made a crime 
punishable by fine and imprisonment.” 

As shown supra, under (b) of this Point IV, when 
the Congress delegates legislative powers to an admin 
istrative commission it must (1) declare the legislative 
policy that the commission is to enforce, and (2) estab- 
lish a standard for the commission’s guidance in enforc- 
ing such policy. The above provision seems to fail as 
to the first requirement, and not to be free from doubt 
as to the second. 

Conclusion 

The field of constitutional law is necessarily one 
ruled by considerations of degree. Accordingly, pre- 
cise forecasts are often difficult. 

The present Act, however, seems constitutional in 
part, but certainly of doubtful validity as to some of its 
provisions. 


293 U. S. 388, 415. 
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A Department Devoted to Recent Books in Law and Neighboring Fields and to Brief Mention 


of Interesting and Significant Contributions Appearing in the Current Lega 


1 Periodicals 


Among Recent Books 


T. GARRATT’S Lord Brougham (Macmillan 
i and Co., Ltd., London) is a definite contribu- 
tion to English political biography. He was 
a great radical in the day when radicalism was both 
fashionable and dangerous. To him is due a major 
portion of the credit for the abolition of the “pocket 
boroughs” and the attainment of English electoral re- 
form. He had in him something of the courageous 
knight errant, for he defied his king by defending 
Queen Caroline against the attempt to divorce her, and 
he was one of the greatest of law reformers. 

It would seem that such a subject would be irre- 
sistible to a biographer. The tale is told in his own 
Memoirs, written in extreme old age, and in his biog- 
raphy in Campbell’s Lives of the Lord Chancellors. 
Neither of these accounts is satisfactory. The Memoirs 
is chiefly a commentary, not always accurate, upon a 
mass of correspondence. Campbell, a coeval and rival, 
never forgave Brougham for his early success, and 
tried to write him down to his own stature. The best 
account of Brougham is in the first owe y (long since 
out of print, and now hard to obtain) of Atlay’s Vi 
torian Chancellors (1906). 

Mr. Garratt views Brougham with entire detach- 
ment and sets his career in proper perspective. The 
picture he draws is of the reformer whose success was 
attested by the fact that “the paradoxes of his early 
years had become platitudes long before he died.” 

Mr. Garratt A eneson the view that Brougham made 
a mistake in accepting the Lord Chi ncellorship 
Brougham’s real forum was the House of ataseae. 
This he forfeited by allowing himself to be kicked up- 
stairs into the House of Lords. He lost touch with 
his followers and was never again able to make his 
leadership effective. Mo ergs Brougham was not 
a great Chancellor. He had been trained in the law 
courts, and was impatient with the tedium of chancery. 
This was accentuated by the constant opposition of 
Edward Sugden, the leading equity barrister. 

3rougham’s real service as Lord Chancellor was not 
his judgments or opinions, but his pointing the way 
to much needed reforms. He succeeded Lord Eldon, 
under whom conditions had become so intolerable that 
even the Duke of Wellington remarked that he was 
“glad Brougham is Chancellor. He is the only man 
with courage and talent to re form that damned court 
He was continually thwart ed during his term of office, 
but lived long enough to see many of his ideas put 
into practice. 

Mr. Garratt epitomizes Brougham’s career in his 
last paragraph: 

“He saw mankind not only in the slough of despond, 
but shackled as well. He may have had no vision of the 
Delectable Mountains, ws we, in England, still struggling 
to reach firmer land, should be thankful to the man who 


8 


2 


rs 


0 


more than anyone of his generation saw to it that w 
should at least be free to find our own way out.” 
WALTER P. ARMSTRONG 
Memphis, Tennessee. 


Finger Prints: Secret Service: Crime Detection, 
by T. G. Cooke. 1935. Chicago: F. P. Publishing 
Association. This little volume contains an interesting 
account of a present-day most valuable method for the 
detection of the perpetrator of a crime—the finger 
print. 

While for many centuries the monarchs of China 
were accustomed to seal important documents by an 
impression of their thumb upon softened wax—an un 
mistakable “Privy Seal”—it was not until well within 
the last century that the western world recognized that 
every individual had his own characteristic arrange- 
ment of the ridges and hollows of the finger tips. The 
first classification of finger tips seems to have been 
made by a German professor, Purkinje of Breslau 
university, in 1823, but it was Sir Francis Galton, an 
English scientist, who laid the foundation of the sys- 
tem now in use. This has been elaborated by Sir E. 
R. Henry, another Englishman, in the Government 
service, and the “Henry System” has been adopted in 
all English-speaking countries and some others. It 
has largely displaced the Bertillon system of identifica- 
tion based upon measurement of the various parts of 
the body, though this still has its uses occasionally. 

Literally millions of finger prints are kept on 
record and hundreds of criminals often masquerading 
under assumed names have been identified by their 
agency. 

In our present system, finger prints are divided 
into nine classes and there are countless variations in 
each class. But the print of an individual does not 
change, from infancy to old age. Even the destruction 
by acid or surgical operation is ineffective; the skin 
always has the same arrangement of hill and hollow, so 
long as there is a skin, and a finger print may have 
fifty characteristics all or any differing from those in 
any other finger print in the world. 

The author, who teaches his art, studied at Scot 
land Yard, in Paris and elsewhere, and has given us a 
thoroughly readable and accurate account of this in 
valuable aid in the constant struggle of society with 
crime. He has added a number of cases in which the 
method was successful. 

Wituiam Renwick RIppELL. 

Economics of Transportation, by D. Philip Lock- 
lin. 1935. Chicago: Pp. 788. Business Publications, Inc 

-Mr. Locklin, who is assistant professor of economics 
in the University of Illinois, furnishes us in this ample 
volume with quite a comprehensive study of the sub- 
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ect of transportation and the agencies by which it is 
carried on. The author handles his abundant material 
Ilf with due regard to the value of clear 





As one result, the work will serve as an excellent 
ntroduction to a field that has been often explored 
ut not always fruitfully. No one can read this volume 
th y without acquiring a general idea of the 
place of transportation in our economic system and 
some notion of the problems that confront those who 
are responsible for transportation policies. 

[he book bears every evidence of careful study. 

author has read extensively on his subject, as the 
list of selected references at the end of each chapter 
ind the abundant notes conclusively demonstrate. The 
statements in the text show that these references have 

t only been read by the author, but have been chewed 
and digested. In short, Professor Locklin has spared 
no pains to bring to the reader’s attention a very con- 
siderable collection of worthwhile authorities. 

[he thirty-five chapters cover a rather wide 
inge, embracing both economic and historical aspects 
the question. And while considerable space is de- 
voted to water, highway and air transport, by far the 
reater portion of the book deals with railroads as the 
redominant factor in the situation. 

The author deals at some length with the princi- 
ples announced by the Interstate Commerce Commis- 
sion in its work of regulating railroad freight rates 
upon particular commodities and between particular 
places. Generally speaking, he is sympathetic with 
the Commission’s findings, although he does not hesi- 
tate to express his own opinion, sometimes at variance 
now with the Commission, and again with the Federal 
Coordinator, for whose views, however, Professor 
Locklin has great respect. 

To this reviewer, who is a railroad employee, the 
author seems to have approached almost every con- 
troversial question with the preconceived idea that the 
railroads are probably wrong. In this respect, he re- 
flects a point of view honestly entertained by a host 
of university instructors, whose labors smell strongly 
of the lam 

Rarely does Professor Locklin find anything to 
commend in his account of railroad management or 
railroad practices. He has much to say about land 
grants, financial exploitation, unlawful discrimination 
and wasteful practices. He makes little or no mention 
f the notable improvement in railroad service in the 











last decade, of the high wages paid in the industry, of 
the comfort and safety of railroad travel and the con- 
tributions in the way of taxes made to the expense of 
government. He looks with complacency upon the 
possibility of government ownership. He is obviously 


sympathetic with the restrictions placed upon the rail- 
roads by governmental authority: This partisan bias 
is doubtless the result of much reading and little ex- 
perience with actual management of railroad systems. 

Despite these obvious defects, the work is a worth- 
while contribution to the literature of transportation. 
The press work is excellent, and the index compre- 
hensive 

R. V. FLercHer. 


Was ston D ( 

Legal Aid Bureaus, A Manual of Practice, by 
John S. Bradway. 1935. Chicago: Publication No. 
+7, Public Administration Service. Pp. viii, 80.—It 


is notoriously true, and highly important, that many 
deserving reform movements fail from inefficient ad- 








ministration. Legal aid in the United States can still 
be correctly styled a reform movement, despite its 
demonstrable necessity and sixty years or so of success- 
ful practice. Many—perhaps most—large cities have 
legal aid service of one sort or another. But smaller 
centers of population and rural areas are often still 
outside the legal aid network, and scarcely any metrop- 
olis is beyond the need of further lawyer's help for 
the poor. 

Those who seek more fully to meet these needs 
will find in Mr. Bradway’s compact book not only 
warnings of mistakes to be avoided, but a wealth of 
wholesome affirmative suggestion. Such suggestions 
run all the way from the ideals of the work and the 
general problems of policy in surveying a field, and 
launching and financing a legal aid extension, to small 
but significant details of office practice. There are 
architectural sketches of typical set-ups, record forms, 
samples of correspondence and notices, organization 
and operating charts. 

The book is clearly written, succinct, and care- 
fully arranged. As a job of systematizing it merits 
attention from the profession at large. Lawyers are 
not always the best organizers of their own affairs. 
No book, of course, can insure good professional ad- 
ministration. That is a matter of men rather than 
mere marching orders. Mr. Bradway, however, has 
written here many helpful words for the wise. Nor 
can his book fail to suggest considerations lying much 
deeper than the immediate expedient. Nobody could 
speak with such convincing precision about the opera- 
tion of a device for social betterment were it not for 
more than half a century’s devotion by hundreds of 
men and women, to whom the most welcome tribute 
will be unceasing enlargement of the work they have 
loved 

J. M. Macutre. 

Harvard Law School. 


The Law and Custom of the Constitution. By Sir 
W. R. Anson. Vol. II (The Crown) Parts I and II. 
4th ed., by A. Berriedale Keith. Oxford. 1935. Pp. 
xxxi, 325; xv, 414—Twenty eventful years have 
passed since the last edition of ‘these monumental vol- 
umes, and much vital law and binding custom have de- 
veloped. As a consequence, Professor Keith was faced 
with a formidable task—to preserve, to curtail and to 
add. This he has carried out, not only with consum- 
mate art, but with insight and scholarship. Anson had 
always a distinct flavor: it was a law book, not a de- 
scriptive piece of book-making; it always recognized 
historical processes; it possessed dignity, indeed aus- 
terity. On the other hand, it turned aside from mat- 
ters dealt with by Dicey. Prof. Keith has succeeded, 
while compressing, in preserving essentials, including 
the historical treatment and Anson’s opinions, and 
above all the quality of the approach and style. He 
has added, however, important chapters on the delega- 
tion of powers to the executive, the judicial functions 
of the executive, the judicial control of the executive— 
matters which, since the last edition, have grown in 
legal importance and in so¢ial significance. In addi- 
tion, the law of allegiance has required a newer and 
wider setting, while procedure against the crown has 
been given adequate treatment. Part II, however, is 
perhaps the more important, for here the outstanding 
authority brings to bear almost unequalled knowledge 
on the law and custom of the Dominions and de- 
pendencies. Here we have a succinct, but adequate 
treatise, on developments the most significant for edi- 
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torial revision. On every page, Professor Keith’s 
learning illuminates these and there emerges a picture 
true in detail and in perspective. The skill is admi- 
rable ; for he avoids the expression of his personal views 
on controversial issues. These can be read in his Let- 
ters on Imperial Relations (Oxford, 1935.) It is, how- 
ever, not uninteresting to note, as we read this magnifi- 
cent survey, that Professor Keith has had uncanny 
skill in forecasting the course of evolution. 

Anson’s aim was to make clear who makes de- 
cisions, who carries them out, what are their sanc- 
tions, how they are brought into action. This aim 
now acquires its modern setting—a complexity shot 
through with history, with law, with custom, with con- 
vention. No one can read this new edition without a 
certain justifiable emotion, as it bridges the centuries, 
links past with present, and gilds the future with 
promise and with hope. In preserving the character 
of Anson’s writing, in modernizing his treatise, in 
changing his emphasis, we are still conscious that Pro- 
fessor Keith has intensified an interest, as we watch 
monarchy become the legal guardian of liberty, and a 
narrow executive principle grow with the recognized 
source of popular rights. Above all, it is a remarkable 
phenomenon—to observe, to ponder on, to admire— 
that the crown has become the solitary legal link which 
unites the several sovereign states which owe it al- 
legiance. As we lay down volumes, colored by a thou- 
sand years of history, and as we realize how a com- 
monwealth of free states has grown up, we may well 
ponder the value of legal evolution and the futility of 
conscious legal mechanics. For here, we see failure 
in deliberate effort; success in Darwinian processes. 
While the volumes are rightly entitled “the crown,” 
they could with equal right be called “the citizen.” 
Professor Keith has conferred a benefit on every stu- 
dent of law. He has done more: to the man of insight 
he has unfolded a magnificent chapter in the history of 
human liberty. Behind and through the law of the 
constitution lies a great and creative human achieve- 
ment. 

W. P. M. KEeNNepy. 

University of Toronto. 


Leading Articles in Current 
Legal Periodicals 


Virginia Law Review, November (University, Va. 
The Constitutionality of Government Spending for the 
General Welfare, by Russell L. Post; Legal Problems of 
Financially Embarrassed Municipalities, by Edward J. Di- 
mock. 

University of Pennsylvania Law Review, November 
(Philadelphia, Pa.) —The Federal Water Power Program, 
by George B. Clothier; Contracts Between Citizens of the 
United States and Foreign States, by Joseph Whitla Stin- 
son; The Time for Taking Deductions for Losses and Bad 
Debts for Income Tax Purposes, by Robert C. Brown; 
“The Defaulting Employe”’—A Correction by Samuel Wil- 
liston ; No Retraction, by Herbert D. Laube. 

Harvard Law Review, November (Cambridge, Mass. ) 
—Commerce, Pensions, and Codes, by Thomas Reed 
Powell; The Chancellor’s Foot, by Max Radin; The Busi- 
ness of the Supreme Court at October Term, 1934, by Felix 
Frankfurter and Henry M. Hart, Jr. 

Brooklyn Law Review, October (Brooklyn, N. Y.)— 
Forgery in the Law of Bills and Notes, by Jerome Prince; 
Trust and Penal Provisions of the New York State Me- 
chanics’ Lien Law, by Harold M. Grossman; the Recent 
Amendment to the Maritime Limitation of Liability Stat- 








utes, by John E, Purdy; The Public Enemy Act in New 
York, by John J. Sullivan. 

Columbia Law Review, November (New York City)—- 
Acquisition by a Corporation of its Own Stock, by Artur 
Nussbaum; Collection of Money Judgments in New York 
Supplementary Proceedings, by Isadore H. Cohen; What 
is a “Confiscatory” Rate? by Robert L. Hale; Price Re- 
porting as a Trade Association Activity, 1925 to 1935, by 
John Knight Holbrook, Jr. 

American Journal of International Law, October 
(Washington, D. C.)—The Unilateral Denunciation of 
Treaties, by J. W. Garner and V. Jobst III; The Develop- 
ment of International Tax Law, by Mitchell B. Carroll; 
The Baltic States and the Soviet Union, by Gregory Ruten- 
berg; Chinese Interstate Intercourse Before 700 B. C., by 
Roswell S. Britton; Two Problems of Approach to the 
Permanent Court of International Justice, by M. O. Hud- 
son; Neutrality of the United States, by James Brown 
Scott. 


Review of Recent Supreme Court Decisions 
(Continued from page 804) 

the police power, either by the legislature or by an admin- 
istrative body, is an exercise of delegated power. Where 
it is by a statute, the legislature has acted under power 
delegated to it through the Constitution. Where the regula- 
tion is by an order of an administrative body, that body acts 
under a delegation from the legislature. The question of 
law may, of course, always be raised whether the legislature 
had power to delegate the authority exercised. Compare 
Panama Refining Co. v. Ryan, 293 U. S. 388 and A. L. A. 
Schechter Poultry Corp. v. United States, 295 U. S. 495. 
But where the regulation is within the scope of authority 
legally delegated, the presumption of the existence of facts 
justifying its specific exercise attaches alike to statutes, to 
municipal ordinances, and to orders of administrative 
bodies, . . . Here there is added reason for applying the 
presumption of validity; for the regulation now challenged 
was adopted after notice and public hearing as the statute 
required. It is contended that the order is void because 
the administrative body made no special findings of fact. 
But the statute did not require special findings; doubtless 
because the regulation authorized was general legislation, 
not an administrative order in the nature of a judgment 
directed against an individual concern.” 

The case was argued by Mr. Arthur A. Goldsmith 
for the appellant, and by Mr. Willis S. Moore for the 
appellees. 
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The States and the Legal Profession 

(Continued from page 785) 
twenty-one years late. To my mind, a large part 
of the reproach and criticism which has come to 
this profession of ours during the past twenty years 
would never have been heard, if the plans of 1914 
had not been put aside of necessity under the su- 
preme National need of war time.. Now, in many 
parts of this land, the lawyers and the Courts are 
becoming aroused and are ready for action. It 
would be a tragic thing if practical plans are not 
now carried through to fruition. It would disap- 
point and dishearten, not only members of the pro- 
fession in many States, but also a large part of the 
public in many States. I think that you in North 
Carolina will agree that a vast improvement in the 
public point of view with respect to the legal pro- 
fession comes about through its better organiza- 
tion, as you have organized it for yourselves in 
North Carolina and as I hope you will help us or- 
ganize it for the better in the Nation. I thank 
you. (Loud Applause.) 
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Le 


t holding companies 
their subsidiaries or affiliates, when 
in interstate commerce or in 
nsactions that directly affect or bur- 
interstate commerce. The act aims 
regulate virtually everything that 
h companies do, intrastate as well as 
tate. All of the companies before 
court are embraced within the act’s 
ms, although none of them does 


nterstate business, or is engaged in 
‘ 
‘ 


burdens interstate business. 
he theory upon which the act is 
cated is that public utility holding 
panies and their subsidiaries are af- 
ted with itional public interest.’ 
it under the Constitution there is no 
nal public interest’ which permits 
| regulation, unless the person, 


1 


ration or thing affected with such 


erest is, in fact, involved directly, not 
lirectly, in some activity over which 
Federal Government, through one 


ore of the powers delegated to it by 
Constitution, has jurisdiction. If 
Constitution be construed to permit 


it the public utility act aims to ac- 
mplish, then Federal authority would 
mbrace practically all the activities of 
people, and the authority of the 
ates over their domestic concerns 
uld exist only by sufferance of the 


ederal Government. 
“B. Congre | 


yy its enactment, has 


xceeded its lawful authority under the 


stal power granted to Congress by the 
nstitution, in that the act arbitrarily 
1 unreasonably denies completely the 


ise Of the mails to all persons and cor- 


rations embraced within the act with 


pect to all of their activities, as a 
enalty for non-compliance and a means 
f compelling compliance with the act’s 

juirement regardless of whether 
ny particular use of the mails for any 
irticular thing mailed is in fact of such 

iracter as reasonably to warrant ex- 
lusion. That is, the exclusion bears no 
elation necessarily to the use itself, but 
the user of the mails 

“ Conere by its enactment, has 

igrantly violated the requirements of 
process .of law under the fifth 
nendment to the Constitution in that 


iny of the act’s provisions are grossly 


rbitrary, unreasonable and capricious, 


ause of the penalties which they im- 


pose for non-registration with the Se- 


urities and Exchange Commission; the 


res 


tr 


aints upor the issuance and 


juisition f securities, etc.; the 
egulations and prohibitions with re- 
pect to service, sales and construction 


Current Events 


(Continued from page 763) mining whether there had been an abuse 








construe and apply Sec. 3224 of the Re- 
vised Statutes and Sec. 21 (a) of the 
Agricultural Adjustment Act in deter- 


































































of discretion by the District Court; and 
(e) that, if certiorari were granted, this 


contracts; the taking over of virtually 
case should not be heard and consid- 


the entire management of the affairs of 


the companies embraced by the act; and ered with the Hoosac Mills case, since ; 
the elimination or simplification of hold- the two cases did not present the same 
ing company systems. or a like question and the decision of 


“D. The invalid provisions of the act, the Hoosac case might render moot the 
in spite of its separability clause, are question in the Washburn-Crosby case. 
so multifarious and so intimately and The Supreme Court of the United i 
repeatedly interwoven throughout the States denied certiorari and a motion 
act as to render them incapable of sepa- for a temporary restraining order in the 
ration from such parts of the act, if (Carter Coal Co. case, which sought to 
any, as otherwise might be valid. The aye determined the constitutionality of 
court cannot rewrite the statute and the Bituminous Coal Conservation Act 
give it an effect altogether different of 1935. Thus was sustained the deci- 
from that necessarily produced by its <ion of the Supreme Court of the Dis- 
provisions viewed as a whole. Invalid yict of Columbia which had denied an 
parts of a law may be dropped only if jnjunction to restrain assessment and 
what is retained is properly operative as collection of the tax prescribed by that 
a law. In the public utility act, invalid act put had granted an injunction 
provisions are the rule, rather than the against acceptance of the coal code, 
exception. If dissection is attempted, only upon the condition, however, that 
scarcely a clause survives, save, Pet- security be deposited in the amount of 
haps, the preamble.” the tax accruing. 

The Government was permitted to 
appear as amicus curiae in the case of 

Among the rulings of the Supreme Moor v. Texas & New Orleans Rail- 
Court made at its November 11th ses- road Co., Docket No. 956, which ques- 
sion were these: tions the constitutionality of the Bank- 

Denial of certiorari in the case of head Cotton Control Act. The argu- 
Washburn-Crosby Milling Co. v. Nee, ment of this case will follow that in the 
Collector, in which a quick test of the Hoosac Mills case which is to be De- 
processing tax was sought. The Court cember 9, 1935. 

did not explain this denial but the rea- On November 18th, the Supreme 
sons, perhaps, may be found among the Court granted leave to the State of 
facts of the case, some of those which Georgia to file its bill of complaint to 
seem pertinent being: The attempt was _ restrain certain officers of the Govern- 
being made to bring the case before the ment from enforcing the Bankhead Cot- 
Supreme Court after its being merely ton Control Act. It is expected that 
docketed in the Circuit Court of Ap- procedural issues in the case may be ar- 
peals but prior to a decision in that gued in February, 1936, as process is 
court. The Government made the returnable January 20th. The State 
points: (a) that in the District Court complainant in this case—an original 
the case had not been determined on its proceeding in the Supreme Court under 
merits but only on motion to dismiss Art. III, Sec. 2, Par. 2, of the Constitu- 
an interlocutory injunction; (b) that tion—is seeking a declaratory judg- 
the case as it stood did not raise any ment as well as asking for injunctive 
broad question of the constitutionality of relief. 

the processing tax as of the time after The act’s unconstitutionality is al- 
amendment of the statute (The lower leged by the State of Georgia in three 
court had held the tax valid following respects, viz.: that it is not valid as a 
the amendment but invalid theretofore); regulation of interstate commerce but 
(c) that the sole question involved was regulates intrastate affairs; that it is an 
whether the District Court had abused invalid attempt to exercise the Govern- 
its discretion in dissolving the tempo- ment’s taxing power since the taxes are 
rary injunction as to the taxes accrued not laid for public purposes; and that 
since the amendment; (d) that the it is an improper attempt to delegate 
question of whether a taxpayer may en- legislative power. In opposing the fil- 
join collection of the processing taxes ing of the complaint, the Government 
did not “appear to be raised at the pres- contended: that the suit was one against 
ent stage of the proceedings in this case the United States without its consent; 
so as to call for a final determination of that it is prohibited by Revised Statutes 
this Court if it should grant the peti- Section 3224 which provides against 
tion,” although it was recognized that maintaining suits to restrain the collec- 
the Supreme Court in this case might tion of Federal taxes; that no acts are 
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threatened against which injunctive re- 
lief is and that the 
plaint does not call for the exercise of 
equity jurisdiction. 

Upon the Government’s request, the 


necessary ; com- 


Supreme Court, at its November 18th 
session, advanced the case which is to 
test the constitutionality of the T. V. A. 
and set it for argument on December 
19th. It is Ashwander et al. v. Tennes- 
see Valley Authority et al. The par- 
ticular question involved is as to the 
right of the T. V. A. to purchase trans- 
mission lines for distribution and dis- 
posal of the surplus electric power gen- 
erated: at Wilson Dam. The Circuit 
Court of Appeals for the Fifth Circuit 
(78 F. (2d) 578) on July 17, 1935, sus- 
tained the validity of the transaction, 
thereby reversing the District Court for 
the Northern District of Alabama (9 F. 
Supp. 965) whose opinion was rendered 
February 22, 1935. 


Operation of Housing Projects Not 
Contractable 


The Comptroller General, whose job 
it is to keep all Federal expenditures 
strictly within the statutory bounds of 
their appropriations, has ruled that the 
housing projects may be operated by 
lease of the premises as a whole only 
where the lease is to a housing author- 
ity or similar public body. This applies 
to low-cost housing projects built from 
funds appropriated either by the Na- 
tional Industrial Recovery Act or the 
Emergency Relief Appropriation Act of 
i935. 

The objection to conducting such 
projects under management contracts 
was that it would remove them from 
public control and that power thus 
would be delegated to the manager to 
employ personnel and to incur obliga- 
tions in the operation of a Government- 
owned project. In ruling that direct 
management by the Government or one 
of its public agencies is the only 
method permissible, the Comptroller 
General said: 

“The operation of low-cost housing 
projects being essential to the accom- 
plishment of the purpose for which they 
were constructed, such of the funds ap- 
propriated under the National Indus- 
trial Recovery Act of 1933 and the 
Emergency Relief Appropriation Act of 
1935, as were available for the construc- 
tion of such projects, would, also, be 
available for the costs of their direct op- 
eration by the Government. All rentals 
and other receipts from the operation of 
such projects are required, under Sec- 
tions 3617 and 3618, Revised Statutes, 
to be covered into the Treasury of the 
United States as miscellaneous receipts, 
without deduction.” 


Trade Agreement with Canada 


One of the noteworthy occasions of 
recent Washington the 
signing of the reciprocal trade agree- 
ment with Canada, which occurred the 
afternoon of November 15, 
1935. Engraved copies of the agree- 
ment were signed at the White House, 
in the presence of the President and 
other officials of the two governments, 
by Prime Minister William Lyons Mac- 
Kenzie King and Secretary of State 
Cordell Hull. 

The position of our Government is 
that this agreement does not require 
further action by the Senate. It is to 
become operative January 1, 1936, that 
being effected here by Presidential pro- 
mulgation. It is not necessary in Can- 
ada that tariff rates be ratified by the 


years in was 


Friday, 


Dominion Parliament but there must be 
several tial changes in the ad- 
ministration law of Premier 
King referred to the instrument he had 
just signed as a “trade treaty” but our 
“agre 

ment” and not a treaty, and therefore 
not subject to the constitutional require- 
ment of Senate ratification. The differ- 
ence is not cognizable to some lawyer 

It is said that the making of executiv: 
agreements Senate ratificatior 
has been practiced by the American gov 
Such agree 





substa 


Canada. 


Government regards it as an 


without 


ernment for many decades. 
ments are presumed to have all the force 
of treaties. There has been some dis 
cussion among members of the bar as 
to whether there is any that the 
of the to make these 


agreements can be tested in the courts 


way 


power President 


Cincinnati Conference on Criminal Law Administration 
Conclusions Reached As Result of Questionnaire— 
Second Conference Organized There in Support 

of National Bar Program 


CONFERENCE on Criminal Law 

Administration, organized by the 
Cincinnati Bar Association and spon- 
sored by the Ohio State Bar Associa- 
tion, was held in Cincinnati on Novem- 
ber 2. This conference was the second 
to be organized by the Cincinnati Asso- 
ciation in support of the National Bar 


Program of the American Bar As- 
sociation. The first was held on Oc- 
tober 20, 1934, and considered “The 
Selection and Tenure of Judges in 


Ohio.” 

The conference on 
sisted of a morning and an afternoon 
session. A _ short devoted to 
other matters was held at the interven- 
ing luncheon. 
Criminal Law 
broken down into three main divisions. 
The first was that of police effective- 
ness, including crime detection. The 
second dealt with the problems of trial. 
The third with problems relating to the 
treatment of the convicted prisoner, in- 
cluding probation, parole and pardon. 
The discussions were led by physicians, 


November 2 con- 


program 


The general subject of 


Administration was 


psychiatrists, sociologists, judges, law- 
yers and administrative police officers. 

There were in all eight problems. 
Each was set out briefly and definitely 
in the program and two discussion lead- 
ers assigned to it. The conference pro- 
ceeded according to a schedule that al- 
located so much time to each problem. 
The Honorable John W. Peck, who pre- 
sided at the morning session, and Chief 
Justice Carl V. Weygandt of the Ohio 
Supreme Court, who presided during 
the afternoon session, held the discus- 


sions within the assigned time limits 
The result was an orderly, well bal- 
anced discussion. The discucsion lead- 


ers having prepared in advance, were 
able to make their points concisely and 
Honorable Justin Mil- 
Justice made 


the 


effectively. The 
ler of the Department of 
a summarizing statement at 
of the conference. 

Mr. 


the Cincinnati 


close 


A. Julius Freiberg, President of 
Association, pre- 
sided at the luncheon. He presented Mr. 
Will Shafroth, Director of The Na- 
tional Bar Program, commended 
the conference and took occasion to ex- 
plain the movement now under way 
whereby state and local bar associations 
would have representation in a national 
bar assembly. Mr. Charles Racine, 
President of the Ohio State Bar Asso- 
ciation, being also called on, referred to 
some of the interesting and important 
work of the State Association. 

The conclusions of this conference on 
are now available. At the 
conference, one hundred 
persons, in a questionnaire, 
submitted their opinions on a variety of 
questions that had been discussed dur- 
ing the day. 

In the one hundred questionnaires re- 
turned the following professions were 
represented : clergy, five; 
teachers, other than law, seven; legal, 
sixty-one; unclassified, twelve; and mis- 
cellaneous, thirteen. In the miscellane- 
cus group found one director of 
public welfare, one probation officer, one 
police lieutenant, one sales manager, one 
county administrator for the aged, one 


Bar 


who 


Criminal Law 
close of the 


answering 


medical, two; 


were 
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tal uboratory technician, and 


ven law students. In the lawyer group 
United States District 
three common pleas judges, six 
had 
at pres- 
prosecuting attorneys, assistant 

Assistant or 
Attorneys, or 


is a former 


seventeen had some 


secuting experience or were 
secuting ittorneys, 
lited State District 


[Thirty-four of the an- 


vers showed no special ex- 
than the general practice 
answerers experience in 


rious professions ranged from 

ee months to sixty-five years 

[he first problems raised by the ques- 
iire had to do with police effective- 

of 64 to 3 the Confer- 

tenure on the 


1 vote 
+ ’ ] no 
e fav ( i ionger 


rt OF pe! ns engaged in rural police 


Ninety-one out of ninety-four 
favored 


tir n the uestion 


a perm- 
nent organization under civil service 
Eighty-seven of the 
submitted 
believed that policing 


uld be done by a state organization. 


dred who question- 


rural 


83 to 12 in favor of mak- 
the rural police independent of the 
theory of criminal 
Lite \ raised by the following 
ild the punishment or 
convicted persons 
lesigned primarily (a) For the sake 
1e sake of making 
others 


revenge ror wu 


deter from 


rime? (« For the sake of reforming 
e crimina d) For the elimination 
rsons from society? (e) 


or Only 


f dangerous p< 
two believed that the 
reatment criminals should be de- 
Forty-one believed 
“For the 


examples that will deter 


ened for revenge 
that the treatment should be 


ike OI Making 


thers from crime ;” forty-eight believed 
iat it should be “For the sake of re- 
forming the riminal;” while seventy- 
eight favored a treatment aimed to 
eliminate dangerous persons from so- 
ety.” 

The Conference having discussed the 
propriety iving some agency other 


than the court determine the treatment 

convicted persons, the questionnaire 

yn in this form: “After a 
determined the guilt of an 
1 determination of the 
treatment of the 
guilty person be within the jurisdiction 


ut the questi 
ourt has 
ffender shoul 


punishment other 


of (a) The court? (b) The parole de- 
partment? (c) The welfare department ? 
(d) A_ special treatment tribunal ?” 


Twenty-seven indicated their belief that 
the court should determine the 

ment. Three would leave it to the parole 
department. Two would leave it to the 
six fa- 


treatment 


treat- 


velfare department; while fifty 


\ red setting wl a special 


tribunal for the purpose. Five thought 
that the determination of the punish- 
ment or treatment of the prisoner should 
be within the jurisdiction of the court 
and the parole department combined. 
Seven thought it should be within the 
jurisdiction of the court and a special 
tribunal. Thus it will be seen that 
thirty-nine favored the court’s deter- 
mination of the treatment of a prisoner 
but twelve of that thirty-nine favored a 
combination of the court and some other 
board. 

Those who believe that punishment 
should be meted out by some group 
other than the court were asked to give 
some idea of how such a group should 
be constituted. Fifty-four said the per- 
sonnel of such a group should include 
a lawyer; sixty-eight said it should in- 
clude a psychologist; fifty-seven said it 
should include a sociologist; fifty-nine 
said it should include a physician; forty 
said it should include a social worker; 
thirty said it should include a business 
man. 

In this question it was interesting to 
note that of the lawyers answering this 
question, forty-two felt that a psychol- 
ogist should be on the board; thirty- 
four felt that a physician should be a 
member ; thirty-three would have a so- 
ciologist on it; thirty-one a lawyer; and 
twenty a business man. Members of 
other professions voted in approximately 
the same ratio. 

The Conference repudiated the idea 
of making “the punishment fit the 
crime” and favored making it fit the 
convicted person. Twelve said the treat- 
ment administered should be based pri- 
marily on the nature of the crime com- 
mitted ; while sixty-six said it should be 
based primarily on the ability, character 
and habits of the offender. 

The question of capital punishment 
was stated as follows: “Would you, un- 
der any circumstances, favor putting a 
dangerous person to death?” Eighty- 
four said “Yes,” and eleven said “No.” 

Five persons failed to answer this 
question or answered it equivocally. Of 
the eleven persons voting against capital 
punishment five were lawyers, one was 
a physician, one a minister, one a 
teacher in an institution of higher learn- 
ing, one unclassified, one a law student 
and one an administrative police officer. 
Thus the conference answered the age 
old question of the advisability of em- 
ploying capital punishment by an em- 
phatic “Yes.” 

Those who believed that capital pun- 
ishment should sometimes be resorted to 
were asked to be more specific as to 
what circumstances called for it. Five 
believed that imposition of the death 
penalty should depend solely on the 
crime that had been committed by the 


convicted person. Thirteen believed 
it should be imposed “Solely on the 
dangerousness of the person and the 
improbability that he can be reformed.” 
Seventy-one believed it should be im- 
posed “On a combination of factors; 
viz., the crime, the dangerousness of the 
person and the improbability that he 
can be reformed.” 

In answering questions relating to in- 
carceration, the Conference again re- 
vealed its belief that the sentence of a 
convicted person should not depend al; 
together on the crime he has done. Only 
three of those voting favored fixing the 
prison sentence according to the crime 
committed, while seventy-four favored 
a sentence “until such time as the per- 
son has ceased to be socially dangerous.” 

The Conference by a vote of nine to 
one indicated dissatisfaction with the 
present methods of probation and parole 
in Ohio. Various reasons were given. 
Thirty-eight of those voting believe 
there are at present not enough officers 
in proportion to the number of proba- 
tioners and parolees. Forty-six believe 
the officers are not well qualified and 
fifty-seven believe the parole board is 
sending out into the community prison- 
ers who have not been sufficiently re- 
conditioned to return to the community. 

One part of the questionnaire involved 
the basis and procedure of granting pa- 
roles. Under this heading the vote was 
45 to 18 against requiring a minimum 
term to be served in all cases. By a vote 
of 86 to 4 the Conference favored mak- 
ing psychiatric diagnosis a factor in 
determining whether to parole a person. 
The vote was 58 to 28 in favor of mak- 
ing public the names of indorsers for 
parole. There was a vote of 43 to 37 
against making available employment a 
condition of parole. 

The power of the Governor to grant 
pardons was challenged. Only nine 
voted that such power should be left 
with the Governor, while twenty-six be- 
lieved pardons should be left to the pa- 
role board and forty-five believed the 
power to pardon should be vested in a 
special board. There was an overwhelm- 
ing vote that if the present method of 
pardons is retained, all applications for 
pardon should go through the parole 
board, where a complete record should 
be made and kept open to the public. 

M. L. Ferson. 


Headquarters for the American Bar 
Association meeting at Boston will be 
the Hotel Statler. Further details as to 
hotels and other arrangements will ap- 


pear in subsequent issues of the Journal. 
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Letter 


Law of Ethiopia and the Adjacent 
Italian Colonies 


Epitor, AMERICAN Bar ASSOCIATION 
JouRNAL: 


Some law offices may have inquiries 
about the law of Ethiopia and the ad- 
jacent Italian colonies, and authentic 
sources of information on that law are 
not easily found. So I subjoin a list of 
books that may serve the purpose. 

1. “Il Fetha Nagast, o Legislazione 
del Re; codice ecclesiastico e civile di 
Abissinia,” ed. Ignazio Guidi (Rome, 
1897, 2 vols.; Amharic and Italian; this 
is the main law-book, dating from the 
1200s, and occupying the 
same place that Coke’s Institutes once 
occupied in England). 

2. The Constitution of Ethiopia, 
1931 (in Amharic, with French trans- 
lation ). 

3. Carlo Conti-Rossini, “Principii di 
diritto consuetudinario dell’ Eritrea” 
(Rome, 1916; an elaborate report on the 
customary law of the adjacent colony of 
Eritrea, where similar customs obtain). 

4. Gennaro di Stephano, “11 diritto 
penale nell’Hamasen (Eritrea) ed, il 
Fetha Nagast” (pamph. Florence 1897). 

5. Ranieri Falcone, “I tribunali 
della Colonia Eritrea” (Naples, 1898; 
organization of the Italian courts). 

6. Leopoldo Traversi, “La proprieta 
della terra in Etiopia” (pamph. Rome, 
1900; the land-tenure system). 

7. “Codice della Colonia Eritrea” 
(Naples, 1892, with the treaties, and a 
200-page report on the administration 
of the colony, including at p. 312 an ac- 
count of the sources of Ethiopian law). 

8. Guglielmo Ciamarra. “La Giusti- 
zia nella Somalia; raccolta di giuris- 
prudenza coloniale (Naples, 1914; an 
account of the Italian system in the ad- 
jacent colony of Somalia). 

9. “Manuale di Legislazione 
Somalia Italiana,” ed. E. F. Manni 
(Rome, 1931); vol. I, 1913-1915; vol. 
VII to 1929 with index; contains the 
various laws and regulations applica- 
ble). 

10. Carlo Conti-Rossini, “I Loggo 
e la Legge dei Loggo Sarda” (Flor- 
ence, 1904, pamph.; a study of the his- 
tory of Ethiopian law). 

ll. J. B. Coulbeaux, “Historie po- 
litique et religieuse d’Abyssinie” (Paris, 
Geuthner, 1928, 2 vols., an authoritative 
account of the political and administra- 
tive history, by a missionary who spent 
his life there). 

12. “Corpus Juris Abessinorum; Pars 
I, Jus Connubii.” Ed. Dr. Johannes 
Bachmann (Berlin, 1889; the marriage 
law; Amharic text, followed by a Latin 


somewhat 


della 


translation and a brief historical sketch 

of the sources). 
Information on 

will be welcomed. 


additional sources 
Joun H. WicMoreE. 
Gary Library of Northwestern Uni- 
versity, Nov. 20, 1935. 





N. D. Bar Association Contest 

“For the winning article on some 
subject to be selected later, the N. D. 
Bar Association will offer a prize of 
an amount not yet definitely determined 
but which will probably be in the neigh- 
borhood of $100. The full particulars 
and conditions of the contest will be 


announced later. 


dreth’s office at Fargo on Septembe: 
28th it was decided that such an offe: 


will be made. It will be limited to North 
Dakota practicing attorneys who have 


been in practice not to exceed five 
years. One of the conditions of the 
contest will be that the winner shall 


appear at the next annual meeting and 


read his article to the Association. A 
method has been devised whereby the 
judges in the contest, at the time of 
determining the winner, will not know 
the identity of the author of any of 
the papers submitted.”.—From N. D. 
Bar Briefs 





PLAY SAFE ON 
INSURANCE 


@ Clients ask about many things, including insur- 


ance. On this investment safety must necessarily 


be the first consideration. 


Insurance must be economical of course — to 


which end the astute counselor would favor a good 


mutual company— but first and foremost the client 


must play safe on insurance. 


Lumbermens, consequently, is becoming more 


and more the first choice of the banking and legal 


counselors for recommendation to clients. Not only 


does the dividend paid back to policyholders mean 


economy, but Lumbermens 23-year-old record of 


uninterrupted increase in assets tells its own story of 


sound financial background and good management. 


LUMBERMENS MUTUAL CASUALTY COMPANY 


Home Office: Mutual Insurance Bidg., Chicago 


WORLD'S GREATEST AUTOMOBILE MUTUAL 
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At a meeting of the 
Executive Committee in President Hil- 
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News of the Bar Associations 





North Carolina State Bar Holds Second Annual Meeting 
Addresses by President Broughton, President Ran - 
som of the American Bar Association, and Others— 
Superior Court Judges’ Conference 


Te second annual meeting of The 
North Carolina State Bar, generally 
eferred to as the incorporated bar, was 
ld in Raleigh on October 18, 1935, 
| was largely attended. 
\n address of welcome was made by 
illis G. Briggs, President of the Wake 


yuunty Bar Association, which was re- 
ponded to by Julius C. Smith, Vice- 
‘resident of The North Carolina State 
sar. 

Committee reports showed much ac- 
ity by the Council and Committees 
uring the past year. The Grievance 
ommittee reported that since the or- 


nization of The State Bar, two years 
go, affirmative disciplinary action had 
een taken in twenty-four cases. 
\n able address was delivered by 
lon. William L, Ransom, President of 
\merican Bar Association, whose 
subject was “The States and the Legal 
This was followed by an 
idress by Judge Henry A. 


Profession.” 

Grady on 

[he Opportunities of the North Caro- 

na State Bar as seen from the Su- 

rior Court Bench.” 

The morning session was closed with 
uddress by Hon. A. D. MacLean, 


Jutrus C. Smita 
President, North Carolina State Bar 





Assistant United States Attorney Gen- 
eral, on “A Lawyer’s Duty Toward the 
Constitution”. 

The afternoon session was featured 
by the following addresses: 

“Relation Between The N. C. State 
Bar and the N. C. Bar Association,” by 
J. M. Broughton, of Raleigh, President 
of the N. C. Bar Association. 

“The Problems of the Board of Law 
Examiners,” by Judge L. R. Varser, of 
Lumberton, Chairman of the Board of 
Law Examiners. 

“The Work of the Commission on 
Revision of the Laws of North Caro- 


lina Relating to Estates,” by Prof. Fred 
B. McCall, University Law School, 
Chapel Hill. 

A feature of this year’s program was 
a luncheon conference held by nineteen 
Superior Court Judges. It proved so 
successful that it was decided to make 
this an annual affair. 

By a standing vote a resolution of 
thanks was extended retiring President 
I. M. Bailey for his faithful and effi- 
cient services rendered during the first 
two years of the existence of The State 
Bar. 

The following new officers were 
elected for the coming year: Julius C. 
Smith, Greensboro, President; Charles 
G. Rose, Fayetteville, Vice-President ; 
Henry M. London, Raleigh, Secretary- 
Treasurer. 

Henry M. Lonpon, 
Secretary. 





Virginia State Bar Association Provides for Special Com- 
mittee to Consider Means for Selecting Member of 
General Council and Members of State Council by 
the Association—A Successful Meeting Held 


HE Forty-Sixth Annual Meeting 

of the Virginia State Bar Asso- 
ciation was held at The Greenbrier 
Hotel, White Sulphur Springs, West 
Virginia, on August 8, 9, and 10, 1935, 
with an attendance in excess of two 
hundred members. This was perhaps 
above the average attendance and twice 
as many as went on the cruise to Ber- 
muda in 1934. The meeting was pro- 
nounced by those present one of the 
most successful the Association has had 
in recent years. 

On the evening of the first day, Au- 
gust 8th, the President held a reception 
which furnished an opportunity for 
those attending to meet the president 
and to become acquainted among them- 
selves. On Friday, August 9th, at 10 
A. M., the business meeting of the con- 
vention commenced. There was an ad- 
dress of welcome by Hon. Frank C. 
Haymond, followed by an address by 
the President, Hon. C. O’Conor Gool- 
rick, of Fredericksburg, whose subject 
was “The Present Trend in Govern- 
ment.” On the same day, in addition to 
reports of Committees, there was a 
paper by Mr. Barron F. Black, of Nor- 
folk, entitled “The Sales Tax: Its 
Operation and Effect in Virginia.” 


On the afternoon of August 9th there. 


was a joint meeting of the Association 
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with the Judicial Section at which 
a paper was read by Mr. Herbert G. 
Cochran, Judge of the Juvenile and Do- 
mestic Court of Norfolk, entitled 
“Should Virginia have a State Wide 
System of Probation and Parole?” 
Later on the same afternoon there was 
a meeting of the Section on Legal Edu- 
éation, W. H. Moreland, Dean of the 
Law School of Washington and Lee 
University, chairman, presiding. The 
Section was fortunate in having pres- 
ent Mr. Will Shafroth, Chairman of 
the Section on Legal Education of the 
American Bar Association. In the eve- 
ning, the annual address was delivered 
by Hon. Tom Connally whose subject 
was “The Congress and the Constitu- 
tion.” Senator Connally was _ intro- 
duced by Hon. H. G. Kump, Governor 
of West Virginia. 

Business on the second day consisted 
principally of consideration of the re- 
port on Resolutions. The reports which 
were more or less notable were those 
on Legal Education and Admission to 
the Bar, Frank W. Rogers, of Roanoke, 
Chairman; Legislation and Law Re- 
form, James G. Martin, of Norfolk, 
Chairman ; Committee on Judiciary and 
Judicial Salaries, John L. Abbot, of 
Lynchburg, Vice-Chairman, acting for 
the Chairman, J. Gordon Bohannan, of 
Petersburg; Special Committee on Or- 
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Stuart CAMPBELL 
President, Virginia Bar Association 


ganization of the Bar, James W. Gor- 
Richmond, Chairman; and the 
Committee on Unauthorized Practice 
of the Law, Ralph T. Catterall, of Rich- 
Chairman. 


don, of 


mond, 

The recent 
Association was unique in that all com- 
mittees, both standing and special, re- 
ported one hundred percent. 

The meetings of the Virginia State 
Bar Association in have 
been notable from a social standpoint 
and the recent meeting was not an ex- 
ception in this respect. The excellent 
facilities of The Greenbrier for dancing 
and other entertainment were enjoyed 
to the fullest extent. 

At the annual dinner the 


meeting of the Virginia 


recent years 


Association 





was fortunate in having as its princi- 
pal speaker, Mr. J. Fred Essary, whose 
subject was “Lifting the Lid in Wash- 
ington.” Mr. Scott M. Loftin, lately 
President of the American Bar Associa- 
tion, was present and delivered a very 
able and inspiring address. 

Amongst other actions taken at the 
meeting, most of which are more or 
less of local interest, was the adoption 
of the following resolution pertaining 
to the American Bar Association: 

“Resolved that the President of this 
Association appoint a special commit- 
tee to consider ways and means whereby 
the selection of the member of the Gen- 
eral Council of the American Bar. As- 
sociation and the members of the State 
Council from this State of that Associa- 
tion may be made by this Association, 
and 

Resolved further that this committee 
submit to the next meeting of this As- 
sociation a plan whereby the foregoing 
may be accomplished.” 

Officers elected at the meeting for the 
current year were: President, Stuart B. 
Campbell, Wytheville, had pre- 
viously served for several years on the 
Executive Committee and for the past 
year as Chairman; Vice-Presidents— 
Charles Pickett, Fairfax, John Martin, 
Halifax, Howard C. Gilmer, Jr., 
Pulaski, J. Vaughan Gary, Richmond, 
and F. S. Tavenner, Jr., Woodstock. 

The Executive Committee consists, in 
addition to ex officio members, of the 
Haw, Richmond, 


who 


following: George E. 


Chairman; Channing M. Hall, Wil- 
liamsburg; Landon Lowry, Bedford; 
R. O. Norris, Jr., Lively; E. W. Poin- 


Roanoke; Robert Whitehead, 


Lovingston. 


dexter, 


Wisconsin State Bar Association Considers National Bar 
Program—President Doyle Appeals to Bench and Bar 
to Help Educate Public in Constitutional Principles 
—Committee Reports, Etc. 


HE 1935 convention of the State 
Bar Association of Wisconsin was 
held the last week in June at the Law- 
sonia Country Club hotel at Green 
Lake, Wisconsin, this being the third 
consecutive that the Association 
has met at this delightful summer re- 
sort. The convention was well attended. 
President T. L. Doyle, in his opening 
address, appealed to the bench and bar 
to help educate the people in constitu- 


year 


tional history and principles and to aid 
in defending the constitution and our 


government against attacks by radicals 


and others who are not sympathetic 
with and know very little about such 
principles. 


address was followed 


The president’s 





; with the 
social security act and like subjects. 
Dr. Edwin E. Witte, executive director 
of the President’s Committee on 
nomic Security and professor of 
nomics at the University of Wiscon- 
sin, explained the social security act, 
its background and Mr. 
Paul Raushenbush, of the Unemploy- 
ment Commission of Wisconsin, de- 
scribed the unemployment 
insurance plan. He was followed by 
Harold W. Story, { and 
general attorney of the Allis-Chalmers 
Manufacturing Company of Milwaukee, 
who spoke on the subject of unemploy- 
ment insurance from the standpoint of 
Thomas Whelan, pro- 


by a Legal Clinic which dealt 


Eco- 


eco- 


purposes. 


Wisconsin 


vice-president 


the employer. 


ia VW 
in Milwaukee 
ment insurance plan as it applies to re 


fessor of Marquette Universit 


discussed the unemploy 


ligious and eleemosynary corporations 

The principal speake: 
Hon. James M. Landis, member of 
Federal Exchange 
described in an in- 
formal and interesting manner the ex- 


out-of-state 
was 
the 


Coramission, 


and 


Securities 


who 


perience of the commission in admin- 
istering the Securities Act of 1933 ar 
the Stock Exchange Act of 1934. 


[he Friday morning session was de- 
voted to consideration of the National 
Bar Program and included an address 


by Judge Robert S. Cowie, of La Crosse 


on “A New Deal in Criminal Law.” 
[This address resulted in much subse- 
quent newspaper comment because of 


iticism of the handling 
of the Dillinger case by federal officers, 
The report of the Committee on Un- 


authorized Practice, 


Judge Cowie’s cr 


given by the chair- 


man, Edmund B. Shea, of Milwaukee. 


review ed rece! 


t decisions affecting the 
unauthorized practice of the law, as it 


relates to collection agencies, claim ad- 





justers, trust companies, and others, and 
to the practice by non-lawyers before 
the various state commissions. He re- 
ported that warranto actions had 
been begun by the Attorney General of 


at the 


Association, 


Wisconsin of the State 
that the results 
had been satisfactory in putting an end 
to unlawful 


instance 
Bar and 
practice in specific cases 
f the suits, however 
that warranto 
is a simple and appropriate remedy for 
preventing practice of law by lay indi- 
viduals, although 


rhe chief purpose ¢ 


was to demonstrate quo 


the remedy by injunc- 


tion is also effective and appropriate 





LAW BOOKS 


© Our stock of good used Stan- 
dard Sets is one of the larg- 
est in the Country. 





© We receive as soon as pub- 
lished and carry in stock all 
the late Law Books. 


* We buy Law Books of value. 
© Your inquiry about anything 


pertaining to Law Books will 
receive prompt attention. 


THE HARRISON COMPANY 
Law Book Publishers 
Atlanta, Georgia 
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Association 


rendered 


lature which 


ve 
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lly killed in the house 


jority report 


the opposite view ark 


f the courts generally. 


roduced a 


imously 


liploma. A 
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OESTREICH 
f Wisconsin | 


ht to be accom- 
stated its belief “that 
should be held to in- 
and all other legal 
by a lawyer to a 
se of transactions cus- 
by lawyers,” and that 
resolution 
introduced in the 
would 
wublic to draft wills, 
and similar instru- 
therefor... The reso- 
adopted, and | 


iated. 


on Qualifications for 





Practice 
recom- 
which 


issions te 


of legislation 


so-called “Diploma 





ermits admission to 


raduates o the leer 
iversity of W seaualall 
, upon presen- | 
minority 


Lloyd K 


Garrison, 


rsity of Wisconsin law 


other member of the} 
1} 
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continuation of the 


Upon motion, the 
rity were upheld by 
mittee on Court of Ad 


ils, reporting through 
Milwaukee, chairman 
proposal of a consti 
nt which would au 


n of a state-wide ad 


















Does Your Library Contain 


‘the Decisions in 
These Great 





Cases? 


The Gold Clause Cases 
Norman v. B. & O. R. R. Co. 
Nortz v. U. 

13) Perry v. U. 

The Hot-oil Case 


Panama Refining Co. v. 


The N.I.R.A. Case 
Schechter Poultry Co. v. U. 8. 


5. 
8. 


Ryan. 





The Frazier-Lemke Case 
Louisville Joint Land Bank v. Rad- 
ford. 





The Humphrey Case 
Rathbun v. U. 8. 


The Railway Pension Case 
Railway Retirement Board v. Chi- 
cago etc. R. R. Co. 


The Railroad Reorganization Case 
Continental National Bank v. Chi- 
cago ete. R. R. Co. 


The Scottsboro Case 
Norris v. Alabama. 





Military Training Case 
Hamilton v. Univ. of Cal. 


The Mooney Case 
Mooney v. Halohan. 


The Huey Long Case 
Long v. Ansell. 


There are 169 cases reported in Book 
79, U. S. Lawyers’ Edition. Among them 
are many every-day questions involving 
phases of taxation, bankruptcy, bills and 
notes, banks and banking, limitation of ac- 
tions, monopolies, insurance, boundaries, 
water and water rights, criminal law, mines 
and minerals, civil rights and public utilities. 
In addition, you get the famous Co-op edi- 
torial notes, epitomized briefs of counsel 


and Co-op headnotes. 


Enter your subscription to the current 
U. S. Law. ed. service today so that you 
will get Book 79 when it comes from the 
press. The cost is small, only $7.50 per 
year, and includes both the annual bound 
volume and bi-weekly advance opinions 
while the court is in session. 











The Lawyers Co-operative Publishing Company 
225 Broadway, 
New York City 


Rochester, 


New York 
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HAVE LAWYERS 
BEEN WRONG? 


“The jury-test experiments exploded 
the pet juristic theory,” summarizes 
a recent magazine article dealing with 
a survey on the value of testimony, 
“that seeing a witness on the stand 
and hearing him testify helps the jury 
greatly in finding the real facts. 
Hearing oral testimony is less fact- 
producing than the reading of type- 
written testimony taken outside of 
the jury’s presence.” Chancery courts 
in some states order testimony sub- 
mitted in writing. Depositions taken 
by a competent shorthand reporter 
accurately present the testimony of 
witnesses and reflect their knowledge, 
means of knowledge and demeanor. 
Qualified members of the NATIONAL 
SHORTHAND REPORTERS AS- 
SOCIATION will be found in each 
State. 

A. C. Gaw, Secretary, 
Elkhart, 


Have it reported— 
“The Record ener 
Forgets” 


Indiana. 











Ropert F. MAGUIRE 


President, _Oregon State Bar 


ministrative 
judges, 
to 


court with appointive 
to be selected in such manner as 
The committee 
felt there is need for such a court. The 
authorized 
legislation 


eliminate politics. 
committee was continued and 
the 
such 


to introduce 
and draft 
they 
Interesting 
mittees 
lows: 
rated 
sions, 


necessary 
amendments thereto as 


might deem necessary 

other com 
filed as fol- 
Institute, Integ- 
State Commis- 
Accidents, Judicial, 
Grievance, Federal Procedure 
and Practice, Amendment of Law, 
Study of the Statutes, Plead- 
ing, and Procedure, Property 
Laws, and Necrology. 


reports from 


were received and 
American Law 
Bar Program, 
Automobile 

Rules of 


Rules of 
Practice 


J. Warp CARVER 


President, Vermont Bar Association 





afternoon given over to 
recreation, which included a golf tour- 
nament for men. A ladies’ golf tourna- 
ment was held in the forenoon and con- 
tract and auction tournaments 
were held for the ladies both Thursday 
and Friday afternoons. A musicale and 
tea was also given for ladies and 
guests Friday afternoon, at which a 


Friday was 


bridge 


program of selected numbers for violin 
and by John S. 
Glasier Dorothy Wil- 


was given 
Madison and 
son, his accompanist 

A banquet was held in the hotel din- 
ing room Friday attended by 
approximately 300 members and guests. 
Justice E. T. Fairchild, of the Wiscon- 
sin Supreme Cos-rt, acted as toastmaster 
at the after-dinner program, which was 
more than usually interesting and enter- 
taining. 


piano 
of 


evening, 


It consisted of an address by 
Michael Cleary of Milwaukee, presi- 
dent of the Mutual Life 
Insurance Company, upon the economic 
relation of insurance to the stability of 
our family life. Daniel Grady, of Por- 
tage and Madison, talked upon the sub- 
ject of the Bar and its critics. Follow- 
ing that, Herbert Steffes, chairman of 
the Junior Bar of Milwaukee, explained 
the Junior Bar movement in Wisconsin 
and throughout the United States. Golf 
and bridge prizes were then awarded. 

At the final the conven- 
tion Saturday the following officers 
were elected: Otto A. Oestreich, Janes- 
ville, president; Ray B. Wis- 
Gilson G. 
and treas- 


Northwestern 


session of 
on 


Graves, 
consin Rapids, vice-president ; 
Glasier, Madison, secretary 
urer 

GLASIER, 


and Treasurer. 


Gitson G. 
Secretary 





LAW BOOKS, NEW and USED 


Prices on Request 


Law Libraries appraised for 
settlement of estates, etc., 
30 years’ experience. 
ILLINOIS BOOK EXCHANGE 
337 West Madison Street Chicago 











Send for free booklet that explains a 

remarkable home study course to im- 

prove your accuracy, technic, sight 

reading memorizing and playing 

through mental-muscular coordination. Quick results 

practice effort minimized. Used by famous pian- 

ists and students of classical music, No obligation. 
Broadwell Studios, Dept. 22-M. Bendix 

Leos Angeles, Calif. 





ITAL SPEECHES 


Addresses in full by leaders of public 
opinion. Department of Public Speak 
ing for all who wish to become effective 
speakers. The best material available 
for the debater, the student and ali 
who want to keep posted on current 
thought. Buy a copy and learn why 
thousands consider it the most impor- 
magazine in America. 25¢ on newsstands. 
Trial 4 mo. $1.00. VITAL 
West 42nd St., New York City. 


tant 


3. a year. 
SPEECHES, 31 





CAN'T 
JAM OR CLOG 


BATES STAPLER 


Makes its own staples. 


5,000 in one loading. 


For free trial, without 
obligation or expense, 
simply return this adver- 
tisement attached to 
your business letterhead. 


The BATES MFG. CO., 30 Vesey St., New York 
Makers of Bates Numbering Machines 
Dept. E-3 
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We do not suppose there is a successful lawyer in general practice 


today who is not familiar with 


RULING CASE LAW 


lt has been a standard authority with the courts for the past 
decade and the attorneys’ standby. 


All lawyers, however, do not appreciate the aid they would 
receive in looking up their law by referring to its new up-to-date 


COMPLETE INDEX 


(in two volumes) 


which makes it as easy to find any of its many thousands of text 
statements, both in the set and its supplements, as to find a word 
in the dictionary. 


This is probably the most comprehensive index of substantive 


law ever compiled. 


lts use could not fail to aid you. If you haven't it in your 
library we shall be glad to tell you how to procure it. 





EDWARD THOMPSON COMPANY 


NORTHPORT NEW YORK 
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PAUL and MERTENS 


on the 


LAW OF FEDERAL 
INCOME TAXATION 


By of the firm of 


RANDOLPH E. PAUL Olcott, Paul and Havens 
and 40 Wall Street 


JACOB MERTENS, Jr. New York 


I 


Kept to date regularly by pocket supplementation 
6 Volumes, Price=$60 30 days approval privilege 


I 


The income tax field is no longer an exclusive specialty. Today every 
transaction involving the transfer or receipt of property, the settlement of 
estates, the reorganization of corporations, the foreclosure of mortgages, the 
preparation of trusts, etc., presents a problem of income taxation, and the 
time to guard against an excessive tax is before the transaction is consum- 
mated, not when the return is filed; it is then too late. 


These are all questions arising in the routine of every lawyer’s practice ; 
but the amount of the tax must often determine the form the transaction 


should take. 


Yet, with the research facilities heretofore available, it was difficult to 
safeguard your client’s interests unless you had specialized sufficiently in 
income tax work to be familiar with all of the problems that could arise 
and even the specialist was often lost in the maze of precedents. 


The Paul and Mertens work is a scholarly and exhaustive presentation 
of the principles of federal income taxation, designed to facilitate research, 
and prepared in the light of their own practical experience in the subject, 
by two of the nation’s most eminent specialists in federal income tax law. 
It is not a mere digest of the decisions, nor does it duplicate anything you 
may now have in your library on this subject. 





CALLAGHAN & COMPANY 


401 East Ohio Street Chicago, Illinois 
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SINCE 1847 


Serving Chicago and Cook County 
in furnishing Abstracts of Title and 


Title Guarantee Policies. 


SINCE 1887 


Administering estates and trusts 


non-resident attorneys. 


in cooperation with resident and 


CHICAGO TITLE & TRUST COMPANY 


69 WEST WASHINGTON STREET, CHICAGO 











New READY—The Tax Book for Lawyers on the Revenue Act of 1934 


by ROBERT H. MONTGOMERY 


Ansel r-ai 


Certified Public Accountant; of Lybrand, Ross Bros. & Montgomery 


Federal Tax Handbook 


1934-39: 


TS year as perhaps never before, to make cer 
tain that ents are not laying themselves open to 
ruinous overpayments or penalties, you must take 
unusual care in the handling of all transactions 


iffecting tax returns—corporate or individual—for 
which you are responsible. 

The tax situation has changed radically in the past 
twelve months The new law alters profoundly many 
of your procedures; numerous provisions are unlike 
inything previous laws Treasury rulings and 


court decisions handed down show not only increasing 
strictness in application of the law, but reflect, in 
some cases, a fundamental change in reasoning. 


Here in Montgomery's new Federal Tax Handbook 
1934-35 is exactly the tax-saving help and protection 
you need in your practice. 


Interpretation, Not Merely Compilation 


All in one place, you have a net answer to any 
likely que regarding the application of federal 
taxes, the position to take, and the course to follow. 
From his years of experience with tax laws, Mr. 
Montgomery takes the responsibility of interpreting 
into plain, positive recommendations of procedure 
everything that bears on the 1934 law. Points that 
may cause trouble—questionable rulings or decisions, 
doubtful provisions in the law itself—are discussed 
with his personal comments and suggestions. Through 
out, you get notes on accounting procedure that will 
satisfy requirements of the law. 

Please let us emphasize that even if you had before 
you the law and all the cases, rulings, and decisions, 





Corporation Income Taxes—Gift Taxes 
Individual Income Taxes 
Capital Stock Tax 


Estate Taxes 
Excess Profits Tax, etc. 





in forming your opinion and judgment on any point, 
you would still lack this final interpretative counsel 
which Montgomery gives. Whether or not you sub 
scribe to any services, you still need Montgomery. 


Just What You Want for Immediate Use 


you want your copy now in working on returns, to 
help you make sure that every allowance the law 
permits is being taken, that procedure has been ad- 
justed to conform to changes in the law and its in 
terpretation, and that every transaction is being 
handled most economically from the tax standpoint. 
You risk nothing in sending for the Handbook—just 
mail the handy “on approval” form below. The 
price, if you keep the volume, is only $10.00—the very 
minimum outlay for the very maximum information. 


pram —Order Now on This Forrn==--——— 


| THE RONALD PRESS COMPANY, Dept. M830 

15 East 26th Street, New York, N. ¥. 

Send me a copy of Montgomery's new Federal Tax Handbook 
1934-35 by return mail. Within 5 days after its receipt, I will 
send you the price, $10.00, plus a few cents for delivery. Or, 
if the book is not satisfactory, I will return it to you. (We 
pay delivery charges when cash accompanies order. Same guar- 
antee of satisfaction 


Name (please print 


Firm or 
Keference 


Business Address 





(a ae 





1200 Pages; $10.00 


Unequaled arrangement for 
use. ference 


quick, easy 

features include table of cases. 
exhaustive general index, and 
special index by which to lo- 
cate instantly any section of 
the law with Mr. Montgom 
ery’s comment upon it. 
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DELAWARE CORPORATIONS 


We assist lawyers in and furnish approved forms for: Incorporation, 
Qualification, Amendment, Merger, Reduction of Capital, Dissolution, 


Renewal. 


Special facilities and precedents to meet 
increased demand for trade associations 
and other non-stock, non-profit corporations. 


A dependable service, combining speed and accuracy, based upon 34 years’ 
experience under the guidance of experienced officers and experts, is furnished 
lawyers at reasonable scheduled fees. 


@rporation Service G@mpany 


4 —J 
DELAWARE TRUST BLDG. WILMINGTON, DELAWARE 
Telephone 8305 Cable Address CORPSERV 


Marvel on Delaware Corporations and Receiverships. (5th Ed. by Christopher L. Ward, Jr.) Annotated with 
all American decisions, down to March |, 1934. $5.00 postpaid. 





DIGEST of law (1934), pamphlet on “Stock Without Par Value" and complete forms (revised to Dec. |, 1934) 
sent free to lawyers on request. 





























EACH YEAR a substantial percentage of 


American business failures can be traced to 


Caution 
Your defalcations where the employer had either 


too little or no fidelity insurance. 


Clients 


Caution your clients. Urge them to study 
their bonds. Be sure they have ample cover- 


age against the possibility of disastrous loss. 
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OFFICIAL DIRECTORY, 
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A BINDER 


for the 


JOURNAL 


We are prepared to furnish a binder into 
which separate issues of the Journal can be 
inserted and from which they can be de- 
tached with ease by means of a specia! 
device. 


It can be used merely for current numbers 
or as a permanent for the volume 
and placed on the shelf other books. 


Seme desirable features: 1. The Binder 
opens flat. 2. There is no tightness of the 
inside margin. 3. There is no tiresome 
punching of holes in side of the issue. 


The Binder has backs of Art Backram, 
with the name “American Bar Association 
Journal” stamped on it in gilt letters, and 
presents a rather e appearance. 


The price is $1.50, which is merely manu- 
facturer’s cost, plus mailing charge. Please 
mail check with order. 


AMERICAN BAR ASSOCIATION 


JOURNAL 
1140 NORTH DEARBORN ST., CHICAGO, ILL. 

















In These Times You Must Know 
About the Practice in the 
Federal Courts 


Questions as to Federal Practice, Federal Jurisdiction and the Procedure 


in the various Federal Courts and the many quasi-judicial agencies of 


the government, are oroblems which most frequently must de solved. 


The Answer Is 
HUGHES FEDERAL PRACTICE 


‘In this monumental work the author, Wm. J. Hughes, for many years the gov- 
ernment's own expert on these matters, has given to the legal profession a 
clear and simplified exposition of the Procedural and Jurisdictional problems 


which one meets in the Federa! Courts. 


AN OUTSTANDING FEATURE 


A comprehensive collection of Forms, contained in the last five volumes, is a most im- 
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